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Ut carim de jurisdictione digladientar et conffictentur, 
humanum quiddam est ; eoque magis quod per ineptam quan- 
dam sententiam (quQ4 boni et strenui sit judicis ampliare 
jurisdictionem curiae), alatur plane ista intemperies, et calcar 
addatur, ubi fraeno opus est. Ut vero ex hac animorum con- 
tentione curiae judicia utrobique reddita (quae nil ad juris* 
dictionem pertinent) libenter rescindant, intolerabile malum, 
et a Regibns, aut Senatu, aut Politia plane vindicandum^ 
Pessimi enim exempli res est, ut curiae, quae pacem civibua 
praestant duella inter se exerceant, 

Dr Augnientis Scientiarum, Lib. 8. Cap« S« 
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The Cases stated in the following Reports 
hsL've been selected for publication^ from 
notes taken in the ordinary course of judi- 
cial duty^ because they seem to involve 
coni^quences of the greatest importance to 
the people at large in every part of this 
Empire. 

By the' rule of the English law, marriage 
cannot be dissolved for adultery by judicial 
sentence. The Consistorial Court of Scot- 
land has this power. Hence an alarming 
collision between the respective judicatures 
of the two countries in the sao^e island and 
state has arisen, which equally affects the 
sister kingdom of Ireland, and all the other 
British dominions. 

Some idea of the nature of these cases 
may be given, by mentioning the general 
questions which they embrace. These are 

A 
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Whether all who contract marriage un- 
der the English law, may have it judicisd- 
ly dissolved, upon proof of adultery, if the 
party accused shall be loqiliy found in 
Scotland, and cited in an action of di- 
vorce before the Consistorial Court there ? 
or, Whether a marriage, celebrated in 
any place subject to the ruks of the £ng^ 
lish law, .even ^y Scotch parties^ it k^ 
dissoluble in Scotland? or^ Wh^her, by 
correct application of the {Mrinciples of in** 
ternatioqal law, a n^oro just and ooave^ 
nient rule than either of these extremes 
may not be found, and the integrity of both 
municipal systems be preserved i 

The task of reporting would not, bow^ 
Qver, have been assumed by the individual 
who BOW qudertakes it, but under the belief 
lliat some further explanatioa is requisite of 
the proceedings ^pon these cases in the Pri* 
mary Tribunal to which he helojngs^ than 
even a perusal either of its own record,. or 
of the published decisions of the Court of 
Review, could furnish* There are^ indeed^ 
obstacles arising from the nature of th^ 



causes and canduict of the parties in these, as 
we^\ ltd other disadvanftages, which must 
render the performance extremely imper- 
fect But puhKcation has appeared to him 
unavoidable, and the authorities and exam- 
pies of ^hich it has the unquahfied sanc- 
tion, have been carefully weighed. 

Lord President Stair, in the Prefece to 
his Deeiiiioos, published near the close of 
the aeVenteenth century, mentions, that, in 
former times, the office of collecting the 
judgments of the Supreme Civil Court of 
Scotland^ was regularly assigned to one of 
the Senators of the College of Justice. Ac* 
^Prdinglyi n h to reportsi by the Judges 
that ow jurisprudence is chiefly indebted 
IBr usefbl precedents in the common law, 
previpqs to the date of the last qollectipn 
published: by Lord Kaimes in 1770. But 
of the dtecisions of the Scotch Consistorial , 
Coiirt th^r^ are no pnpted reports. They 
lie scattered through nearly 120 large fo- 
Kos of recoWi which are not even number- 
ed, sand to infinitely the greater part of 
Whk^ tb^re is DO iftte pr guide whatever. 
There k no Intrtttute of the Consistorial 
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law of Scotland. Neither does the prao 
tiee of this law now form a separate profes- 
sion to any individual. The sohcitors of 
the Commissary Court are oi the same 
time agents in the courts of common 
law. The advocates who plead in it are 
the counsel before the Supreme Civil and 
Criminal Tribunals. The Judges are of the 
same class, have no peculiar or preparidtory 
course of education, and continue their prac- 
tice at the other bars. However different* 
ly esteemed in former times,* such have 



* Lord Dirleton, himself originallj a Jadge of the Commis- 
sary Court, and then in the Court of Session, ghres his idea of 
^^ the usefulness aqd necessity" of theformei, in tJfese tetms : 
^^.The gravUy and difficult j of nu^trimpnial and testamentary 
^^ causes is so notour, and the favourable elogies of law 
'^ recommending thereby a circumspect, atid^asit'were/a're'* 
*^ ligious handling of them, uro so bbWoils and frequent, that 
^^ they need not b^ repeaJ^ed : And it is certl^, tliat there' is 
'^ no subject debated either in. the law itself, or in the large, 
^^ Yoliimes of the Doctors, with' greater prolixity and subti- 
^^ lity, than tlie causes' of unrriftgefc and testaments. ^ ' 
. ^^ It 16 to }^ observed from Ikw and history, iAat,. fas 
•^^ these reasons, matrimonial causes, B,ud publkatia et insinU'^ 
*^ atio testfimentorumj (which is with us the confirmation of 
*^ tesiaments,) were never entrusted to the Idwer -sort of 
*^ j^dge6, neither to the judges of great employment^ abonl 



been the circumstances c^ this judicature 
for a century past. The jurisdiction it.ex* 
ercises is likewise purely civil. No compa* 
risen, ther^ore, can be fairlv instituted Jber 
tween the procedure in it, and that in the 
Consisterial Court of London, especially at 
the present period, when the latter tribunal 
has been raised to the highest celebrity. 

Still, it is one consequence of this situa^ 
tion itself, that the members of the Prima* 
ry Court here are perhaps the only per- 
sons who have means and leisure to com- 
municate full information respecting a 
branch of our municipal system so little 
cherished ; arid it seems thus to be leflwith 
them either to withhold from the general 
view doctrines and precedents, which, by 
the obligations of their office, they alone are 



^' the decision of other ciyil actions, to be decide^ in a tu. 
^^ multuary way ; but by a considerate choice of judges, sin- 
'^ gled out for these causes, it was provided, that neither the 
^^ .meanni^ss of the judge, nor the greatness nor multitude of 
^* his other employments, should prejudge causes of so great 
** gravity and importance.'' 
Doubts and Questions in the Law of Scotland,^p. ^9, 30^^ 
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bound to fiwke im c4>ject of ooi^staolt study; 
or (0 pubiish tfa€6e» wbeo vrgefti ^ccattOM 
justify that endeavour to promMe the kn- 
pfDveoielat and advantage of ^lieiaw. 

In the prosecution of the pTdseeit attempt^ 
the fdan proposed h, to sdect for the text of 
this volume a few cases wbieh era brace tfae 
general points that have been recently a^- 
gitated in the Gonsistortai Court of Scotland. 
From the date of ils inrtkutiois^ in ^e year 
1563, this Tribunal has possessed jurisdiotioii 
to dissolve the bonds of marriage on proof 
of aduitery ; and tiie evidence which eedols 
upon the subject ieads to the conclusion^ 
dial this power was then bestowed in co*^ 
formity to a previoos rule of law that had 
subsisted in this >kingdolD from tlie earliest 
period of which there is any record. It will 
further appear, from many precedents, that, 
till lately, no distinction was in general 
made between the cases of foreign parties or 
of foreign niarriages^^ad those of Scotehmen 
mairied in their <r(vn ^oifntry% Butthe^lnm*- 
ing increase df the fortiier instances led lie 
Commissaries, in the year IBll, upon &e 

10 
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first cane to be now reported^ that of £11^ 
zabeth Utterton against Frederick Tewsh, 
to attempt a more deliberate mode of ioves* 
tigation than that previously in use, where 
the ccMQclusion maintained was for dissolu- 
tion of aa English marriage ; and they dis* 
missed the action of the pursuer in that case# 
because her Condeseertdence * did not seem to 
allege sufficient grounds for holding that the 
deltoder bad ,a domidl in Scotland at the 
date of the action, by rirtue of which his 
status of husband became liable to be dis- 
posed of according to the municipal rule of 
the Scotch law. But the Court of Review^ 
by inteHooutor of remit, upon a bill of 
advocation, '^ Founds thait, in this caae, 
''the. purtnier had condescended suffi- 
'^'ciently <hi tl^ defender's residence in 
" Scotland, to enable her to institute her 
'' elaim^ in justice, against him before the 
''Commissaries, according to the dictates 
'' of the law of Scotland, in the matter li- 
'* belled ;'' and, therefore, directed them '' to 
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^ * Statement of Ullegaiions atcordbg to tfie Scotch tana 
of jMieiftl proceee* 
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^^ recal the interlocutor complained of, to- 
'* sustain the jurisdiction, and thereafter to 
proceed in common form, as to them may- 
seem just/* This deliverance was like- 
wise accompanied by a full exposition of 
principles laid down for the direction of 
the Primary Court in future, by the late 
Lord Meadowbank, as Ordinary ; which, 
from the deference due to the opinions of 
that learned Judge, as well as from obe- 
dience to the authority of the Superior 
Court, could not fail to command all pos- 
sible attention and respect. 

In particular, his Lordship there gave 
his opinion, that " the establishment of a 
*' dv>micil has no sort of connection with 
" either the obligation to fulfil the objiga- 
" torj duties of the domestic relations, or 
" the competency of enforcing it f' which 
he illustrated by observing, that " a person, 
^* the instant he sets his foot in Scotland, is 
"as much bound to maintain his wife and* 
'* child, as after forty days residence there ; 
•' and if he turned them out of doors desti- 
tute the first day he arrived, he is un- 
« ♦ 

questionably as liable to be sued for aii- 
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•* ment) adherence, &c. as if he had com- 
** milled this outrage and resided forty days 
•* in one house. If not found in person to 
*' receive a citation, a domicil is of conse- 
'* quence, but it is of no consequence in 
** such a Case, if the foreigner is cited in 
*' person, or his residence is sufficiently as- 
'* certained. The animus remanendi may be 
*' of great consequence to establish the pre- 
*' sumptions on which the distribution of 
succession in moveables is supposed to 
depend ; but it does not seem to enter 
" into the constitution of a domicil for ci- 
" tation by forty days residence, nor form 
** any requisite for the validity of a personal 
'' citation to an action for obtaining redress 
'* of civil wrongs, more than for punishment 
**'df^ crime. Nor can those suits for re«» 
'•^ii*6BS 9fh\(ih\xivo\vei qu<esti(m^$ status ^dxait 
'•of any <lifFer6nt consideration." ' 






t.\ 



While 'following the coui^se thus pointed- 
out to th^m^ tli^' Commissaries, however, 
sdUii ' after warai^leal*nt, from the fate of the 
sufb^qu6ni« cttte Ofi Lolly, that an English- 
mauj div(«teed by their sentence, might 
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be tried and panbbed for bigamy^ if he 
married again ia England. The opinione 
delivered in the House of Lords upOB 
the case of Lindsay against Tovey, w&n 
also understood to hofd the, general ques* 
tioi^ whether an English marriage could 
be lawfully dissolved by a decree of the 
Scotch Consistorial Court; as at least open 
and doubtful { and the remit actually made 
by the Supreme Court of Review in that 
case, did accordingly direct this very ques» 
tion to be sc^emnly discussed in the Court 
belowk But the death of the pursuer dis* 
appointed this obgect, and prevented a de* 
cision. 

Upon the OGcmrence^^therefoi)^ of subse^ 
quent cas6$>of a similar description^ the Com^ 
misearies were bound to resume the disoas* 
sion of the general question^. The c$|ses 
of Edmonstone against Lockhart, Duntze 
against Levett» and Butler* ^igafiant Forbes^ 
catneto be in dependeoct at lhesad)e4i^Ene4 
and are the first of fcbis kind which have 
been decided by direction c^ tihe whetie^ 
Court of Review. The ^t was a case^ of 



parties ki every other respect Scotch^ \dko 
K«d bee» married 'm England. In tlie se^ 
^OBd» the parties vveve £iiglii^, and had 
been married in E^kuod ; and the case was 
brought -before the Consistorial Court of 
JScotlmidy by citation of the defender dur- 
mg a restdeoce4hat had subsisted for a year 
{and a half in this country, though s^pareot* 
Ij ma&md. And the third was one of per^ 
tees «wrrted ifi Scotland, in which country 
«^ the defender reoeived his citation, but 
both in every other respect Irish. Anteoe* 
dently to the last judgments of the Superior 
Tdbwiiil, upon the two latter of these three 
oases^ tibat of Kibble white against Rowland 
icaafee also to be m dc^pendence. In this 
oa2te» the ^defender neceived a re^lai- m* 
taticlfit daring a visit of a few wt^eks to 
Scotland ; bofc both parties^ akid Cfieir con^* 
tmet and. domiiitl, were, by the pursuer's 
own statemeot, not oootradieted by any 
odoMr evddeiiiiiSt etDchnsively, and in letery 
sense, English. 

In the Primary Court, a conclusion for 
ditoitie a "vihcuio ntatriMofnii trais iigeitited in 
all of these actions : two of the four Jud&res 
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being of opinion, in the^m, that the iex loci 
contractus ought to govern ; *— the other two 
Judges, in the third, that the les domicilii 
should be preferred ;— ^-and all agreeing^ as to 
the second and fourth case, that the princi- 
ples of international law did not permit dis- 
solution of marriage in opposition to the 
law, both of the contract and domicil ; and 
that the provisions of the foreign law fell to 
be adopted, under such circumstances, as 
rules of justice in the administration of our 
own. • 

But the judgments of the Superior CSourt^ 
upon applications for review, have been to 
proceed in the divorces according to the mu« 
nicipal rule of the law of Scotland, in all of 
these cases, and no appeal has been taken 
to the House of Peers. Consequently^ every 
point which has been agitated, may now be 
hekl as settled by the competent authority ; 
and a report of each of these . four cases 
should be sufficient to complete the infor* 



* When the Dhisioii is eqiu|l> by the rule (rf Courts jad(< 
ment goes for the defender. 



IHTBODVCTION. 13 

mation pn^osed to be giren upon thfe.pre* 
sent state of the law* Unnecessary repeti- 
tion, it k imagined, may be avoided by 
thus reporting no more cases than are re- 
quisite for a statement of the several ques* 
tions involved. 

The precise issues which came to Jbe. 
considered in these various cases by th^ 
Radical Court, may be distinguished ^$ 
follows* In the ^^; place. Is a citation, 
either given personally to an Englishman, 
widiin Scotland, or left at his dwelling-' 
place, after he has been forty days here, 
sufficient to subject him to the jurisdiction. 
of the Consistorial Court, in an action of 
divorce for adultery ? The argument upon 
this point will be fbund in the Report of 
the ca&e of Tewsh, which i^ the first in this 
volume. Secondly, Ay hen England is; both 
the place; of the contract and of the perma- 
nent domicil of the parties, at the dat^ of 
the actiotb can their marriage be dissolved 
l^ the Scotch Court, in an action of divorce, 
although it is indissolubleby judicial sentence 
ib Englailiii or, in otibtier words, ought the 
rule of the law of England, or that of th.e 
radmicfjpai latv of Scotland, to be adopted. 
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« 

in sifch circumstances^ as the ground ^ de« 
teri».i nation ?^ This point will he paiticiK 
larly discussed in the Report of the case «f 
Levett, and again occurs in the Report to he 
givep in* the case of Rowland. T/m^dfy^ 
When England has been the loct^ c^nirac^ 
tus, Will this circunistanoe bar the dissolution 
of' the nmrriage, although the domicil of 
the parties has. always been in Scotland 9 
The argument upon this point vi)}\ be 
found in the Report of the case of £d« 
monstone. Fourth^, Will the circumstance 
that Scotland has been the place of oele*- 
bration, authorize the dissolution hyjudi^ 
cial sentence, of a marriage between Irish 
parties, who have always had their real 
domicil in Ireland i Th^Report to be given 
of the case of Forbes contains the discnsr. 
sions upon tbio point; 

A separate question, common to al) of 
these oises, occurred, Whetheiv if dissolon 
tlon of the marriage shall be refosed^ in 
respect either of the foreign contract Cfr 
domicil, it is competent to give the inferior 
redress for adultery, of separate aluiieBt and 
separation a mema et thoro f 

With regard to the proceedings in the 
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Oomt i»f Review, the Report of tliese by 
the learned Collector for the Faculty of 
Adhrocates has been adopted^ and will be 
pfeseiited separately, inthe^Appendisr, with^ 
out aitettttion. All other deoieiom which 
ha^^ been referred to, and all autb€irities» 
or doei»menlS9 which adniitted of separatioo 
from the main issues, have likewise been an« 
noted in noles at the end of this volume. 

The reaidter will not fat) to perceii^, that 
die Judges' in the Primary Tribunal have in 
^esecauAes been obliged to struggle with 
difficulties ^f no ordinalry kind. For there 
is but criae instance, in all the actions that 
hav^ been ffiaintained before them ibr the 
dissolution of English marriages, where the 
bsa^ hci cm tr actus has bean seriously plead- 
ed by the defender; and not one Wbei« 
the kr dammlu has ever been realty main^ 
tained at the bar. Indeed, all the par* 
ties, in aH their pleadlags^ have, with the 
greatest anxiety, excluded from view a 
point> which, to the iiadical Court, has seem-*, 
ed extrenely material, natcely, Whether 
a distinction does not exist betwixt those 
circumstances which are necessary to found 
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jurisdiction, and ithose which deternodae 
whether the municipal or the foreign rule of 
law is to :be applied ? If this conduct has 
proceeded from a mutual wish of both pur^ 
suers and defenders/ that the divonee should 
take place^ it is evident, that they had a 
joint interest to suppress the objection aris- 
ing from the want of a real domicil here, 
and they have certainly accomplished th^eir 
purpose with singular abiUty and address. 
The same motives may also account for a 
fact, which, considering the nature of the- 
interests at stake, and on the i4ea of any 
serious opposition having ever been in. the 
view of the defenders, appears inexplicable,, 
that no appeals have been taken in any of 
these important questions, to the tribunal, 
of the last resort. This circumstance has, 
however, the effect of removing all doubts 
as to the propriety of publishing these Re- 
ports, the cases being no longer subjudice. 

While the litigation was of this com- 
plexion, the objection of collusion was not 
overlooked by the Judges* But> by the law 

of Scotland^ this objection could not be act« 

11 
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ed upon in any C9se, without establishing^ 
that the pursuer was, directly or indirectly^ 
a party to the offence of collusion. If mere 
presence of ^. the defender within this terri* 
tory, and the fact of conjugal infidelityi 
must he held sufficient both to found jurist 
diction over a foreigner, by affording op- 
portunity for personal citation, and to au-. 
thorizethedissoluition of a foreign marriage 
by decree of divorce, a husband and wif^ 
who desire to have their bonds loosed in 
this manner, need no concert. It is enough 
if the : one can ascertain the presence of 
the other in Scotland, and can prove the 
guilt. Besides, all are aware that a very 
solemn oath, purging the pursuer of coIUk 
sion, must be taken m initio iuis. To pre- 
pare for this test, the conduct of the parties 
will therefore be arranged beforehand, and, 
it may be fairly presumed, that the oath 
per se. can be of little avail as a check against 
fraudulent devices. On this account, the 
Commissaries, accordingly, did very anxious- . 
ly endeavour to employ other means of in- 
quiry ; but, in doing so, it was decided by 
the Court of Review, that they had exceeded 

B 
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their powers. Thus^ the result of the expe* 
Fimenti& they made only serves to confirm^ by 
duthoHlty, the eonelusions whbfa tf ise firons 
every oiher vie^ of the subject^ 

GC^ese conclusiOiis evidently demoiiBtnitey 
that^ unless the rem^y iti this jodicatore 
shall be limited, dtfaer to that whieb the 
kx loci contractus sSords, or to that whidi 
the lea domicUih taken in the same iai^ 
sense, as in qu^tions of succession, might 
give, the public decrees of the oaly Court 
of Scotland which is competent to- piK> 
nouaee one in such consistorkil causes,! 
become proclamations to invite all thb 
married who inoKne to be free^ not in the 
rest of the Britidi empire alone, but in all 
countries where marriage is indissoluble by 
jiidictai* sentence, to seek that object in thisf 
tribunal. Adultery^ and presence within our 
territory, are the only requisites to ibuiid 
the jui^sdittion by citation. What num* 
bers of foreign parties may accept smih an 
ofibr, and may even commit the crime here' 
for the very purpose of affording ground for 
the action, it is impossible to conjecture. But 
it iataantfestrthftt, in exact proportion to their 



tiumbefy injar]|r to tdie morali c^ this ooun'^ 
try must fi^low ;< and, by 4ettihg at nought 
tdbe lawt of : Other nations^ reproach must be 
brought upp& our own. For aU,i<n*eiga 
(MtftiAs^ ^hile mattero stend upon tb»' foot^ 
mg; faaiire it in their power^ with the help 
Of evidenoe> as easily provided ds it may te 
dfegustiog and impure^ to oblige the Scoteh 
Gohsiilxiiial Court to entertain the whole 
mass of tlieir ^foreign causes^ althougb there 
is no fair interest to insist th&t the munioipal 
kw of Scotland shall d^ide these by its 6wn 
peetilkf rule^. To what extent, therefore^ 
the good ord€« of society may erentuaUy be 
diiturlned ty this cohipulsory abuse and poh 
lutiod of its jurkdieticm, in tonsequenee of 
the dodbts^and contests tfatit must eHftbe ai| 
to rights of lej^timacy and succfesdion, no 
calculation can be made. 

Paiinful as is the predicament for a court 
of justice to be placed in, of being obliged 
to dissdlTe all fbretgn aiarri«ges> i^hen jurist 
diction ktierely has been constituted, althcfttgh 
this shall be done in evident hostility to the 
Um bothof the contract and of the real domi'^ 
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cil of the parties ; and, at the same time, of 
exposing all ivho, after marrying in any 
part of the empire, beyond the limits of 
Scotland, obtain divorce in this country, to 
the punishment of bigamy, in case they shall 
contract a second marriage under the Eng^ 
lish law ; it is nevertheless manifest, that 
Judges, in no department, have power to go 
beyond that law which they are appointed 
to dispense. Remedial provisions are the 
concern of the Legislature* 

The serious evils and dangers which must 
necessarily arise from this state of the law, 
both to the innocent offspring of parties, 
and to society at large/ have been slightly 
adverted to. But they are evidently of such 
a nature and magnitude as must strike the 
most superficial observer, and excite general 
alarm. 

In the relative situation also of Scotland 
to the sister kingdoms, it is obvious^ that the 
dehcacy, difficulty, and importance, of those 
legal questions which have been under re^^* 
view, are infinitely augmented by the com- 
plete political incorporation of all their 
subjects as one people, while the municipal 
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law of this country, as well as that of Eng- 
land, iSy by its national compact of union, 
maintained in perfect sovereignty and inde- 
pendence. But the same arrangement has 
bestowed a Parliament common to the 
whole, which can, by statute, remove col- 
lision, and reconcile their different interests, 
whenever the slow and itill feeble operation 
of international law, the sole ndediator be-- 
tween, the conflicting jurisdictions of un-. 
connected States, is found to be insufficient 
for that purpose. Nor can it be doubted 
that, if the collision of independent laws and 
judicatures is really attended with conse- 
quences injurious in a high degree to the pri- 
vate but invaluable rights and interests of the 
people in the respective nations under its 
care, the work of adjusting these for the 
general good, as it is unquestionably not be- 
yond the competency, so it will not be 
deemed beneath the wisdom, pi the most 
enlightened legislature in the world. 

To contribute information, however de- 
fective, upon matters of so great moment, 
and develope views, however imperfect, 
which may eventually lead to improvement 
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of the systisiQ, q* eyen to ^ more full l^pwr 
ledge of the ^a^w, fis it exists, sf ems theii 
to \>e the duty pf every one to whoiQ the 
ppporti^nity \m heen afforded, aqd pertaif)* 
)y cannot t^e considered incompatible m\\i 
the duties of a judicial station^ Aopprd* 
ing to the Just and liberal spirijt of the Brjr 
tish constitutipQi indeed^ suph endeavours 
have been ever aeceptefl a^ a sfsrvipe to 
the community ; andf if he shall have ce^^ 
son to think that this object tnay be^ ifi 
any degree, attained by the pre^f^t con^ 
pilation, the author will neither regret his 
anxiety and toil, nor caqi he h^ disappc^nt? 
ed of his reward. ^ 
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The defender in this ease was cited at Trar Oct t^ 
nent, in the county of Edinburghf on the 
39th of May 1811» by personal service of a 
summons, in which the pursuer stated, that 
the parties Iwd been married in England 
on the 32dof July 1790, and had cohabited 
in that kingdom till the beginning of the 
ye^ 1806; but alleged that he had then 
deserted her society, and had afterwards 
lived in adultery with different wom^n^ 
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both in England and in this country ; and 
upon these grqunds she concluded, in the 
usual style, tor divorce a vinculo matrimoniL 

He appeared, and in defences admitted 
" that he has for some time past resided in 

Scotlaud," adding merely, as to the «ause, 

that he is under the protection of the 
** Court ; and with that, impression, he leaves 
" the pursuer to adopt such steps as she may 
** }iidg€ proper '* 

The Commissaries apprehended collusion, 
and did not appoint the pursuer to de- 
pone rfe' calumnia, and afterwards proceed 
to allow a proof of the defender's guilt, ac- 
cording to previous usage in cases where 
• no objection to the action was maintain- 
Juifn, ed in limine, but gave this JeHverances 
^* In respect that the parties appear to 
^^ be English, and that ' the tnarriage is 
'' stated to have been an English contract, , 
** before further procedure, appoint the pur- 
" suer to state, in a condesc/endence, the 
*' grounds, both in feet and in law, on which 
"she maintains that this Court is compe- 
" tent to entertain her action/' 

In her condescendence as to the " grounds 
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'' in fact," the pursuer stated, that " the de-J^eS** 
'* fender was resident in Scotland for more ^^^ 
** than 40 days before* the present action 
." was raised. Several of the acts of aduK 
*' tery charged in the libel were committed 
-*' in Scotland. He was personally cited 
^ here. He has iliade appearance .in the 
" action^ and has given in defences in causa.*' 

Hence it was assumed by her to ♦* fol- 
^* low in law, that the defender was subject 
^' to the jurisdiction of this Court, first, by 
*^ reason of his domicil; and, secondly, by 4^^ 

" having prorogated the jurisdiction of the 
^' Court, if it had required prorogation.'' 

The last of these propositions was held 
to be proved by the record. In support of 
the other, it was pleaded in this paper, 
^' that foreigners acquiring a domicil in 
*' this country, befcame equally amenable 
f* to its laws as natives ;" except m to ac* 
tions affecting heritable property abroad, or 
concluding for punishment of crimes hot 
committed within the territory of this king 
dom. In particular, it was observed,; " that, 
f f in all personal actions, all real actions with 
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*' regard to moveables, and in all questions of 
*' status^ jurisdicticm arises from domicil 
'' alone, and falls to be sustained from the 
^' most obvious considerations of expediency, 
^' because access could only be had there to 
'* the defender, who must be amenable to 
« the jurisdiction of the territory in which 
" he is found.'* 

As to what was termed '^* the dcxubt 
" started by the Court itself/' it iwas ad- 
mitted, that, '^ if the law of Englabd is 
*'* to govern the cage, adultery is no rele- 
^'Vant ground for setting aside the mar- 
^' riage. But,'* it was observed, that, ^ if 
^' the law of Scotland is to be followed, the 
^f opposite conclusion is indispeiisable/' And 
it was contended, that,^^ while domicil create 
«^ ed jurisdiction in questions of status, these 
^^ likewise fell tp be decided according to 
^' the law of the domicil where the act took 
^^ pl^ce, out of which they originate. Thus 
^' the law of the domicil of constitution 
^^ must determine as to the validity of a 
*^ marriage, or the contract of a servant 
^* with his master, or the incapacities aris^ 



I 



f tng fittm infgMm jum, iupossd by< legal 
" seoteopiik but . oniy ao- far ta not mcoii* 
** nsteot with molality or- region' iq tbe 
f temtory to wfaicb tbe {duty rBmo^ws*'' * 
/ $l^|hA» of personal uatus, in particular, 
.ffioob a £u«igner impoits, it was furtheir 
•pieaded, become nibjeot to. dissolution. <€r 
.{dtemtiQii by fba-la'vr of tha aeeei domieil .tb 
Wihich bejub^ects. bimselC .Here the rigtit 
jof the ptmawri of this aation; to the ,siatm\c^ 
busbaixl leaMlted from tiie relation of :nial'« 
ruige itself and not from any express -dr 
implied QOiwiiant <^ tbe parties, bke tboie 
.contawed in. a deed of contract rdative to 
|pfiti;q»ouial c«oceros< Akbewi^h the Ifuir 
|)f Engknd Mrould afford tbe rule as to the 
interpretation and effect of an English pH" 
lirjmoDial flontractofmarRmge, the law «f 
^c$i>tland musj/ dictate the remedy Ibr 
yi<Aatipo* within this kiqgdomi Qf the dii» 
j^ of tb^ conjugal 4/dto5 imposed by ii^ 
fflation of marriage itself. But even the 
patrimonial interei^ of the partiesi, in the 
^vent of tbe dissolution of their marriage by 
the death of one of them, without ft deed of 



coatract,' would be regulated by the law of 
the husband's domicii at the time. Thus, 
if spouses' who had mairied in Scotland 
without a contract were to be domiciled in 
.England at the date c^ such dissolution, by 
the d^ath.of the wife without issue, it could 
not he held that her executors might divide 
the .goods in commuBion with tUe husband, 
by ikherule of thelarw of Scotland; upon the 
presumption^that itwas the implied will of 
the piarties, when they married, that the Us: 
iocranuractus should regulate all their pa- 
trifltioDial interests under that marriage. 

In the next plaee, the right of prosecut* 
lOg &. divorce on the head of adultery, (it 
waasaid,) is a consequence of- the pursuer*s 
^/ii/2^^ as a.wife, which she holds, indepen- 
dently of all c<»itract of parties^ which no 
stipulation in a contract of marriage can 
oontrol or modify, and which must receive 
effect according to the law of the domtciL 
On this point, the following authorities of 
the Civil law were referred to, Rodenburgiusp 
Dejure conjugutn, tit 2* cap. 1.^1. Joan a 
Sande, ad 1. 9« De reg. juris, § 18. as to the 
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repeUtio dotis^ Scc; H^rtius, De cellii^ione 

The' ]a# of England, too^ wfts'li^ld to 
confil^m: tbi& view. Because no diTorce, by 
judtciiil sefrteoce, had ever been granted in 
that>.kiiigdom9 a vinculo of a Scotch mar<^ 
liagi&tietween Scoteb ^arties^ although do*> 
mioiled'^ifi Eng^andt when adultery was 
cofDOiitted'hy the.one, for;whiefa the^ other 
sought' redrtflB, and hewmeea Grefoa Green 
marriage»'by Engiieh parties, within, die 
territory of Scotland, did not bestDw the 
patrimonial ri^ts of a Seoteh marriag^e; 
along with the 5i^^^« ; and, accordingly, in 
the case Ildertozi versus -, Ilderton, reported 
by Henry Blaokstcme, 2 Efl p. 145^thesor'» 
viving/wife of such a marriage did iiot ob« 
tern a Scotch terce, but an 'English' dower.' 

The decrees ot'divorcey given by theCon« 
sistorial Court of Scotland,, although the lo- 
cus contractus had been within the territory 
of the English bw, in the cases of Lindsay 
against Tovey, 26th January 1807* Lady 
Paget against Lord Paget, 12th. October 
1810, and Rogers against* Wyatt, 28th June 
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Idll, were referred to as prbvilig tbftt an 
English marriage might be disaolred heve 
for adultery, if the defender bad a domicii 
in Seatland when ckxid in the actbn.^ 
Answer ii]r . Tc^tfais cosdesoendenoe the defender aI^ 
to Fnmt gweredy in obedienee lio an c«del- of CSoof^ 






SO far 88 regaided the fonh of debate^ hjr 
merdLy. obierving» tbat^ ^' as the oondesoea** 
dMiee for &ls/ grislier has beeti {impared 
and lodged in ooaseiqueaoe of to otder«f 
'^ the Cburt itself to enable the CeauniMa^ 
** riet tn deliberate on the competen^^of 
^ the prasent actioa, it wcmld be unbecoitir 
«^ ing in the defender to interfere4 He shali 
'' therefom satisfy himself by stating^ in ail« 
^^swer to this ^borate paper^ his emtixt 
<< ccttifidtiiiee that the Ck>mmissaries will d»- 
^' dde this point of competency, agreeaUe 
" to law and justice. He thenfore leaves 
^* it with the Commissaries, remarking only^ 
'^ that if th« pursuer, on the one hand, be 
^' entitled to dkcuss the merits of the actioa 
'' which she has thought proper to institufe^ 
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'^ he must, ^n tlit othen be equally entitled 
^^ to bring forward and insist on all relevant 
^ and cdmp«tent points of defence/' 

The* ddkeratice of the Court upon these 
pfipenrti«6, (Auj^ust 21, 1811,) '< The Coih« 
'MiiMsaries, having considered the conde- 
''Mefldence ibr thk pursuer, and whole pro- 
ttessv in fespect there are no circumstandes 
«oiidfts6e&d)efd upon to shew that the de« 
^^ieoAm w> in this country anini& refnd^ 
^ a«M^ Md that he has formed a real and 
^' pertm&nent dotnicil here : Find the cou'- 
'' descendence insufficient to establii^h this 
''competency of the Court to entertain the 
''•present action, but allow the pumier to 
^' git^e in an additional condescetidenee, 
" utating all facts and circumstances i;end- 
«'^ki]gf to prove that the defender ha^ come 
•'^fty this eouiltry flni/^w remi^»e«rf//* ' 



The pursuer, as Ifitt tertos of this interlo- 
c«loi< iiliply» hearing" the opinidn of the 
Court, had offered atf additional tionde-' 
scendence, upon the ground that the mean- 
ing of the Court had been mistaken, 
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when the paper which had beea under 

• 

consideration was framed. In that plead- 
ing, the presumptive domicii only had been 
alleged, which is founded upon 40 days re- 
sidence, and affords opportunity to consti- 
tute jurisdiction by citing the defender at 
his dwelling-place, only had been alleged, 
whereas the Court had now signified that 
they required evidence of the real ddmicil 
at the date of the action. Accordingly, 
an additional condescendence was lodged 
by the counsel for the pursuer, in which she^ 
alleged, 

" L That the pursuer and defender were 
married at Waltham, Holy-cross, in the 
county of Essex, oq the ^^d day of July* 
1790. They 1 ivied happily together, as* 
*' man and wife, for several years, during 
<' which tiijie they had two children, both* 
" of whom are since dead, 

« II. After their marriage, the parties 
'* lived for some years at Chingford, in the 
" county of Essex, and afterwards at Ches- 
*« hunt, in the county of Herts> till it be- 
'* came evident that the affections of the 

6 
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'' defender were alienated from the pursuer, 
his wife, and ho k\\ into courses of adul- 
tery with different women. At length he 
^ deserted the pursuer altogether^ and left 
^' her unprovided of the means of subsist*^ 
*^ ence. She has for some time past been 
supported by her own relations, a small 
annuity, which was secured to her by her 
marriage-articles, not being sufficient for 
'^ that purpose. 

" III. The defender did every thing to 
^ avoid the pursuer, and to elude her just 
'' claims while he remained in England. 
At last he thought proper to make an 
elopement to this country. This took 
'* place, as the pursuer has every reason tc^ 
" believe, in the end of the last, or in the 
*' beginning of the present year. . The pur- 
'^ suer was unable to ascertain the place of 
'' his retirement until the month of March 
'' 1811, when it was discovered that he had 

i 

^' come to Scotland, and was living at Por* 
'^ tobello with a woman who had accompa- 
^ nied.him from London.'- 
The other articles of this condescendence 
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related in part to the circumstances of the 
alleged criminal connecticXL But as to the 
fttot of residence in Scotland, it was like- 
wise farther averred, that ^^ the pursuer had 
*' not learned where they resided from the" 
*i month of January to the month of March* 
^ But on the day of that months they 

'^ were ibund living at the bouse of Mrs 
'* Mackinnon at PortobeUo, and there they 
^ lived at bed and board together as hus« 
'^ band and wife, till towards the end of 
^ April. The defender, with the said wo- 
^' man, then removed to Mrs Gray'» in 
^ Greenside Street of Edinburgh, and lived 
** there at bed and board, as husband and 
^ wife, during the space of about ope 
'' month, immediately after which he re- 
^ eeived his citation in the present actioi^ 
*< of divorce." 

To this last condescendence no answer 
was made by the defender, nor did he at 
the bar deny the facts therein alleged. 

The Court having proceeded to de«- 
cide the cause, two of the Judges were 
ef opinion, that the facts alleged could 
not, if proved^ be held sufficient to esta* 



blish that the defender had really changed 
hk (M-iginal domicil of England, by dwel- 
ling in this country a few months. For 
he might have come here not animo re- 
manendu but merely to avoid legal claims 
against him in his own proper forum of 
England) or to afford opportunity for dis- 
solving his marriage, in defraud of the 
English law. The concealed and unsettled 
nature of his abode at different places in 
Scotland, sis alleged by the pursuer, and the 
tenor of his own pleadings in judicto, afford- 
ed, even upon the face of the record, strong 
reasons for inferring, at least, that he had 
no intention of making Scotland the place 
of his permanent abode. At all events, if 
the pursuer's allegations were fully proved^ 
it would not follow, that Scotland had be- 
come 4he defender's peculiar domicil, ao* 
c6rdittg to the law of which, if he had died 
intestate at the date of citation, his move- 
able estate would have been distributed in 
preference to the law of England, ♦ 

« Cod. Jar. Cit. lib. i. tit. Id. Leg. 239, § 2. Ibid. lib. 
X. tit 39. Leg. 2^ % 4. /. Voet^ lib. t. tit 1. § 03 and 97 ; 
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They observed, that there were only two 
kinds of domicil known in the law of Scot- 
land, with relation to such actions as the 
present. The one was the real domicil 
chosen by the party^ with the intention of 
making this kingdom the seat of his for- 
tunes, and place of his permanent abode, or, 
in other words, his country and home. 
The other was the presumptive domicil as- 
sumed by a fiction of law, in the case of a 
foreigner from forty days residence, to afford 
opportunity of founding jurisdiction in or- 
dinary civil suits, by citation left for him 
at his dwelling-place, when it might hap- 
pen that he could not be served with a 
personal execution. * This presumptive do- 
micil, however, made no^ alteration as to 
the nature of the obligations or duties to be 
performed by a foreigner in his own coun- 
try. In particular, as to any condition of 



l^K^ 



rih JuDe 1791, Hog against Hog, Fmc. Dec ; 9th February 
17S9, Brunsdoti against Wallace, Fac. Coll.; 27th Jaoe 
ISOl, Morcombe against Macclelland, itfor. Dec. 
* Ersk. Inst b. > tit. 2, § 16, p. 29. 
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A oontroct entered into there, and with a 
view to fulfilment in that countiy, the rule 
as to redress or remedy to be afforded for 
vioiatipn, must be sought in the law of the 
place where the defender stood bound to 
perform his engagements to the pursuer. 
Both were strangers in Scotland, where con- 
fessedly they had never cohabited, and the 
only duty of the law of this kingdom towards 
them» was to adopt their own, to which they 
still remained permanently subject, and to 
give them such decision as it would have pro- 
nounced. This, too, was the more necessary, 
because the judicatures of the kingdom to 
which the parties belonged, might decline to 
respect the judgment of the Scotch Consisto* 
rial Court, if contrary to their own rule in a 
matter so important as the dissolution of 
marriage. The English law, it was under- 
stood, did not permit ^uch dissolution by 
judicial sentence. Here, on the contrary, 
divorce a vinculo was granted upon proof of 
adultery. But if it should be held in Eng- 
land that such violence upon our part to 
the conditions of an English marriage in a 
suit between English parties carried oq 
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here wa» illegal, our divoree^ supposing Hi 

to be giveoi migbt be disf^wded if>'£iig» 

land. Th« spouae^, ocmsequeiitlyj might 

stiH be held a9 bound ta ea^h other Ihere^ 

aUhougb declared free in this kingdom* 

Subsequent marriages might thus be «oo^ 

sidered valid in the ooe country ^r and null 

m the Qtbert to the great danger of the fMiv 

tie/it and with the most fatal e0n€ti» U> their 

offspring, and to the |^)od order of iQ^atf. 

To avoid these eviUi there uras no other 

course but to diamiss as incoo^pf^esit an a«y 

tion, which, like the present^ eoneludadonLy 

for dissolution of an Eogl'iih marriage. 

It wa3 further c^orved* tbat^ aieoord^ 

ing to the authority of several reoent 

decisions, the ConsistMial Court ougUi 

directly to decline its juriadaction^ irbefi 

that jurisdiction cotitd only be eaceraiied 

to the eflSdct of dismissing the pmeassi, 

Thus^ in tbe case otf ' Brnnsdone agamsfc 

WaUace, 7th February 1789, Fac^ Cok 

upon an advocation «l the defender wbo 

had not appeared hetorfr the Cammissarie4« 

the Coqvt of B^iflvi^ retaitned to tham 

^' with in$tru«tk)na to^ diaaiis«r ^ action,'' 

11 



€Q tb« gfottodst^ that^ altlioitgh. a 8<totomte 
ky biiib^ bis dowicil was fawigo^ and he 
bid only beea cited edictaliy* Afterward^ 
in the oasa of Pirie against Lunaoi 8tb 
Maeeb ]7&6i the CoiKimia»ti««^ '' in re- 
'* spect that the domicile both of tb^ put^ 
'^siier and da£mder^ m situated in JLosr 
*^ dtta, and itiat the fa^^tft foAiKlQd on in tbt 
f^ Jtbal# aa.iofarring the ddpnd^!s gailt of 
^ adultery, . are stated to have happened 
^^ Hutte, disoiissed the a^ioa ai inooaiffT 

ilgaiii^ in the case of Wyche agaibst 
Blonat; 37th JiiHe 1801, /' Tbe, C&mwiB^ 
^ mtiks, (80th February 1801,). h»?ing eaa^ 
** ttdefed and compansd the lil^ with the 
^' proof, found ifc uot proved^ aitb^r tbAt.tha 
^ OMirrii^ of the pursmr oi defender, who 
^are tot Scokdft but English by birtb, wtu 
^^ otkbrated ia Scatknd, or that tbey cof 
^ |»biled in Sootkuid as husbHibi And wife^ 
^ any time after their noarria^s^ ot that thd 
*^ defendev has bad any. salBcieiift ar settled 

■ 

^nsttdeoea in Scotland^ or. even that the 
^'«niiie on which tke divorce wast fouaded 
'Vaiaar ooianitted in Sootlaaid: Thertotore, 
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^' found, that the action is not competent in 
'^ SccAlandy and ought not to have beiMi 
'' brought before this Court, and dismiss 
*'^ this process tor want of jurisdiction.'' 

In both of these two last cases, the Court of 
Review, upon [headings lor the pursuers^ es 
parte, no doubt altered the interlocutors. 
But the principle of the first of these deoi* 
sioi» hy the .Superior Tribunal, oan^only be 
gathered frop the statement given by the 
reporfett of the Judges' o(Hnions. Thoe, 
he savs, were» that '' in this ease there oan 
!' be no harm in allowing the action to 
^f proceed, and decree. to be obtained in ab- 
^* sence, vakat quantum valtre poiestJ* In. the 
second, the pursuer dSlhred to refer to the 
oath of the defeiMkr the iact, that he tmd < 
subscribed a certificate of their marriage at 
Gretna Green; and. the Court of Review 
remitted to the Commissaries, with inslroc- 
tions to find this reference oompetrat, and' 
to grant commission for taking his oath^ as 
well as to^ sustain their jmrifidiction, '' in le- 
*f spect the wmmons was exacAited against 
i* the defeiider when resident. in/S^Alaiid, 
1' and possiesijing a domicit there,'' ' So fer, 



however, w the prisciple adopted in the 
CSoiinstoriid Ck>uit from being shaken by 
tibese jwJgmente, that, in another case, Mor- 
combe against Maccldland, remitted upon 
the some day with that of !l^unt, the Su- 
perior Tribunal supported, without altera- 
tion, a judgment of the Commbsari^ by 
which they, ^' considering that the Coorte 
'^ of one coQi^ry ought not to be QO»?erted 
*' into engines for either eluding the kws 
'' ofanother, or determining matters foreign 
^' to their territory, and that decrees, of di- 
^' Toreop* (MTonounoed by incompetent courts, 
*^ cannot^ effectually and securely, either 
loidse the bonds, or dissolve the marids^fes, 
or fix the states of the parties thereto, bnt 
^'' might: become causes or raares to involve 
^'odKr persons, as well as the parties and 
^^ their children, in deep distress; and ob^ 
^'seiiVing it to be admitted in the libel, 
«' that the marriage of the pursuer and de* 
<< fender ww celebrated in England ; that 
they »ssided constimtly ii^ England «nce 
their marriage ; and even that the crime 
'' on which divorce is here demanded to 
f^ be decreed was committed ii) England ; 
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^ tberefbre fitni, that the actioa b not Qom* 
** pet^it Ml Scotland^ and orngbt aot ti> twvd 
'' been before this Court ; and disiniso tbe 
^ process in ail its parts^ §ot waot; of jwrit*. 
'* diction and of power/' 

AnoUier of the Judges agreed ip thndc* 
iagi that the action sbcHild b^ disniissed^ 
bat. upon diiF«siefit grounds^ He obserTed, 
that the marriage aoiigbt to be dissoWed is an 
English CDHkract^ hy its imn iobertf 6t ofNidi-' 
tion and essential quality, perpotuah and m^ 
capabie of diaBolution4urtng the joint lifiea of 
tibe parties^ * The relation of husband and 
wife has likewiae subsisted beiipeen them 
e^y<in Englattd, and under the £ng^b^ 
him, ibr the whole period of theii cdhabita« 
tion. But the conclnsioas . of ^m pnttMef 
rest upon a criminal tianaactimi dt the de^ 
fender with a tliird person in this countryt 
wbieh could ha?e no efieot to alter the 
ooddditioa of bis marrii^^ eonssdered a« a 
oontraek with bfr* ^ . 
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* Inst. Jur. Can. lib, ii. tit. 16 ; CokQ upon Littletooj 
b, 3; Ins*. • 
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The law of EnglMid^ ac^ordiilg to the 
flnrthoxitiis *< <^ greatest weight, • both^ of 

a 

our municipal system and jurh gentium^ 
therefore, fell to be preipBrr^d as the lex loci 
emtmctus, even if the defender hud really 
changed his proper dcdoict) of permanent 
msidence, sd iib in the eye «f law to have 
cmtatd'to be a^ subjecN^ 0f the lair 6t Engv- 
iand^ and: to liav6> become a tuhjecf! of 
tke ki«r of Seodand, M the date of th^ae- 
tmn^ For the \mw of England declared a 
marriage under it to be indiisoltibte by any 
jtidickd sentenloe) and oeftainly bad power 
to estaUish this role. Tho parties had also, 
by express stipulation, aeoording m the iri- 
taal of marriage m their ofm oountry^bound 
daeinselves to each other indissolubty ais 
hniband> and wife. Their contract was, con- 
seqEoently, not only valid in England, but 

* Huhevj De Conflictu Legum, Vol. II. b. i. tit. 3, ^ II, 
ttseq, ; tHrhtorty Doubts and Questions of Law, No. 2^27 
uidt99| Btmk, bi i. tH« 1 ; Lr^Jf^ K Mi tit S^ § 40; 
fifllvalle a^Qst. Cvd^ioFS of York Euildiiigs Conpanj^ 
1786, Fac. ColU ; Brunsdon against Wallace, 9th February 
tTSd-, Pac. Colt.; Mo r co inta e agaimt Mac c iellamlj 27tb Jnnf 
}80t> Mor^ De€« 
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to be held as^ eqiiially valid in any other 
ooivitry to which either of them might a& 
terwards migrate. .. 

The remaining Judge of the Primary 
Court gave his opinion, that the Court 
ought to su^n its jurisdiction^ so far as 
to go into the question; because the ao^ 
tion of the pmrsuer undoubtedly was of 
a class which it had competency to en* 
tertain. That action was likewise regu- 
larly laid in the usual form» and the de«* 
fender had been duly cited and conven-- 
ed. ♦ The question* What rule of law, whe* 
ther municipal or foreign, should govern 
the decision ? was a matter altogether dif- 
ferent In the phraseology of several ibr<- 
mer decisions, these points seemed indeed 
to have been confounded ; and the Supe* 
rior Court had not corrected the style 
adopted by the Primary Tnhunal when in* 
terlocutors of this description came to be 
reviewed there. But the general ioBport of 
the interlocutors, as these affected the causes 



• Erst. Inst. b. i. tit. iL § 16 
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and the parties, was all that fell to be con- 
sidered in questions of remit ; consequently, 
the mode of expression could not be. held 
to form part of the precedents, and, if inac- 
curate, should have no influence upon fu- 
ture cases. 

The pursuer, in the present case, did re* 
levantty allege and undertake to prove in- 
juries, for which redress somewhere must 
be competent. But in England it was as- 
serted that she could have none ; for with- 
out personal citation of the defender in that 
kingdofpt there could be no suit at her in- 
stance again^ the defender in the consisto- 
rial judicature there ; and she could not ap- 
ply for a divorce to Parliament, at least 
without a previous judgment of a court of 
law. Thus the elopement and flight of the 
defender to this country, one of the very 
wrongs of which the. pursuer complained, 
obliged her to resort to this tribunal, as the 
only court where a remedy could be given 
while her husband remained in Scotland. 
It was evident, too, that he might remain 
here all his life if he chose, for there was no 
power to send him back ta England in or- 
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der to meet her daims. Tbe9e, too, be 
might always ha?6 the same motives to 
avoid which were npw imputed to him. 

Refusal to eotertaia a cause of this da« 
scriptioQ would even ^ace a very coii8i->> 
derable part of the ordinary population of 
this kingd<Hn entirely beyond the reach of 
the }a,w, as to copjugal duties and wrongs. 
The English and Irisbf by the several treaties 
of union^ enter Scotland as citizens at their 
pleasure. Great numbers of the latter, es- 
pecialty^ settle permanently here after they 
have married in their native country under 
the English law. In this sibiation, are they 
to bfe amenable neither to the coniistoHal 
jurisdiction they have left, nor to that under 
wbich they have placed themselves ? That 
proposition cannot be maintained, for such 
a rule would evidently produce the greatest 
evils apd disorder in soaety at large. Com** 
potency then must exist here to afford re- 
dress for all conjugal wrongs, whenjurisdic* 
tion arises from convening the party inju^ 
iicio ; and in this instance the defender has 
been regularly coaveoec^ and the wroDgi 
alleged are of the most aggravated kiod* 



. The plea» tbftt, nevextheless^ it 19 iocom^ 
petent to give divorce a vinculo of an 
£nglish marf iagef and that the action falla 
to be dismissed^ because this happens to he* 
the only remedy now sou{i;ht» seems not to 
be a preliminary point affecting the Jum-^ 
diction, but one upon the relevancy of the 
grounds alleged to support the conclusion of 
the libel to ih\& eatent on the merits of the 
cause. That conclusion is for dissolution of 
an English marriage by decree of the Con^ 
aistorial Court of Scotland. The objection 
ifi^ that a marriage celehnated under the 
English law is indissoluble by judicial sen* 
tenoe in England, and must 00 that account 
also be indissoluble in ScoUaod* But even 
upon the firat hraAch of this proposition^ 
there is hitherto little information to be 
found in the record. The second involves^ 
points of the utmost diiSculty,. some fA 
l^hicb caismot Ue solved without previously 
ascertaining whether, in iaci; the detender 
really has made this country bis domicil. 
But the precise state of the fiict upon this 
head can only he ascertained hy a proof! 
That proof, however, may be taken ^ kef^ 
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'' answer,'' * as tiot proceeding upon an in- 
terlocutor which has decided the relevancy^ 
but as preparing the materials for judgment 
on that head. 

If it is certain that the English rule of 
law in no case permits dissolution of a mar- 
riage by sentence of any ordinary judica^ 
ture, it is also certain that English mar* 
riages may be dissolved by Parliamentary, 
divorce ; consequently, that remedy cannot 
be regarded as inconsistent with the prin«« 
ciples of justice and expediency recognised 
in the municipal system of England. But 
the cognizance of the English law is' ex- 
cluded, and that of the law of Scotland can- 
not be refused as to the wrong committed 
by the defender, and as to the redress to 
which the pursuer has right, because he is 
at present under the jurisdiction of the lat« 
ter, and not of the former. The only re- 
maining qu^tion^ therefore, seems to be. 
Whether the municipal rule of the English 



■ 

* << Before answer" are the voces HgfuUat used in Scotch 
jndicial proceedings^ to intimate that the leleTancy is reserred 
for after discussion, 
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law, or the opposite one of the Scotch sys- 
tem, should be followed in disposing of the 
action ? 

Although the former of these rules should 
be adopted, perhaps, suitable redress might 
be afibrded to the pursuer in this action, 
vet not to the extent that she now insisted. 
It was the duty of the Court, therefore, to 
ascertain which of these rules they should 
prefer, and then to allow her to try to ac- 
commodate her claim to that rule, in case 
it should be requisite to restrict her conclu- 
► sions. For example, besides his infidelity, as 
she alleged, herhusbandiiad withheld the ali- 
ment necessary for her sjupport, and to which 
she was entitled from him.' Could the Judi- 
cature of Scotland, even if limited to the re- 
medy of the English law in the matter of 
divorce, refuse to enforce this right ? If it 
ought not to do so, must it not also afford 
such redress for every other conjugal wrong 
as might fall within the same limitation, and 
which was also competent by our law ? 

But the previous question was, whether 
the English rule should be preferred, and 
this again was settled by the preceding inter- 
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locutors in the cause, to depend upon ttie 
quality of the defender's domiciL If that 
really was Scotch at the date of the action, 
would it not follow, that this country was 
also the true situsp or place in which the 
relation of marriage should be held to sul>-» 
sist between the parties at that date, because 
the defender was the husband, whose domi* 
cil became, by legal inference, that of his 
wife also ? This matter of fact could only 
be cleared by proofs unless the pursuer bad 
admitted herself out of Court by the terms of 
her Condescendence. That she did so, how- . 
ever, should not be tashly assumed. For it 
was often extremely .difficult, especially be* 
tween countries of the same state, governed 
by different laws, to decide whether a chaoye 
of domicil had taken place as to their sub* 
jects or not. A judgment could only be 
formed from the whole circunstaDoes of 
each particular case, in an action of divorce, 
just as in a question of intestate pe^onal 
succession. Without further inqviry, could 
it then be taken, as established from the 
shewing of the Condescendence, that if the 
defender bad died here at th% date of the 
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(Ktton^ 6uch siK!cession to him must never^ 
tlieless have been disposed of by the rule of 
the English lavT ? 

There was indeed too much reason to ap- 
prehend collusion of English parties in ac- 
tions of divorce, and as to the establish- 
ment of a domicil, as well as with respect 
t9 the procedure. ♦ Injury to morals, re- 
proach to our law, and oppression, as well 
obloquy to the judicature which must ad- 
minister that law, were the evident conse*- 
quences which must follow from the influx 
of parties from other countries, to obtain 
dissolution of marriage here, in opposi- 
tion to the rule of their Own law. If de- 
crees should be obtained by them, which 
might be afterwards held invalid by the 
Courts to which such parties were pro** 
perly subject, the most distressing collisioA 
must arisS', and the greatest uncertainty and 
danger to children of subsequent marriages^ 
as t(t the right€^ of legitimacy and success 
sion, as well as to the persons contracting 
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such new relations. But, nevertbeleai, 
it was necessary to proceed with the ut- 
most caution, and step by step* For, 
upon the other hand, it was also clear, 
that the utmost disorder would follow 
from declining jurisdiction generally in 
this tribunal, because the parties had been 
married in another place, where the cop- 
tract was indissoluble by judicial sentence, 
or from refusing even in that case to exer- 
cise the jurisdiction, so as to afford such re- 
dress here as might correspond with the 
conditions of the contract, and with the 
principles of international law. 

1 1 could not be taken for granted, that 
the conditions of her English marriage alto- 
gether excluded the pursuer from redress kk 
Scotland, or even from divorce a vinculo mor 
trimonii'm thiscountry,upon establishment of 
adomicil here. The municipal law in both 
countries did indeed provide the different 
remedies for the case of infidelity, which 
were allowed in each. While the spouses 
continued within tjie same territory where 
they married, they could therefore only look 
to the rule of municipal law, which prevail- 
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ed in thirt place. But if they might «ini- 
grate^ and become citizens of another coun- 
try, governed by a different municipal law, 
in that event, they would just as naturally 
look to the new municipal system for the* 
rule. Upon no other principle than this 
^ could parties proceed rationally, if they 
formed any agreement or stipulation upon 
tbe subject in contracting marriage. Nay, 
it was even clear, that, in the case of an ab- 
solute and total change of domicil and 
country, the connection with the place of 
Xhfi marriage, and with the law of that ter- 
ritory, would be dissolved entirely, and a 
new connection would be formed exclusive* 
ly with the new country, and law of which 
i^h^ parties became subjects. In that event, 
there: oould not be any coTlision, or any 
just ground for referring them back to the 
muoicipal system, their subjection to which, 
according to this hypothesis, ho^ altogether 
ceased. 

Thus, the quc^stion again reverted to the 
|)CiiQt of fact, where the domicil of the de- 
fender truly was at th8 date of the action, 
whic^b, consequently, in every view, there 
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must be jurisdiotion and compettnty t9 
investigate. 

» 

^•,*' The judgment of the Court was, '' In 
respect the pursuer and defender are 
English, and never cohabited as liusband 
and wife in Scotland, and that there afre' ^ 
'' no sufficient circumstances stated to prove 
'' or render it presumable that the defender 
'^ has taken up a fixed and permanent resi-^ 
'^ dence in this country. Find, that the 
'^ Court has no jurisdiction tn the present 
^ instance ; therefore, dismiss the present 
^ action, and decern/* 

A bill of advocay^on having been present- 
ed €X parte to the Superior Courts hr tfas 
purpose of bringing this judgment under 
review. Lord Meadowbank, Ordinary, pro* 
nounced this interlocutor: '' Havhig con-^ 
** sidered tbis bill, and the proceedings be- 
^' fore the Commissaries, and been attended 
^^ by counsel for the parties, according to 
^^ the order of the 9th current, who declare 
^ ed that they c^uld not explain to the 
^' Lord Ordinary, from the. discussions or 
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^^ deltbcflftitioM An the CommiMairy Coorti 
'^ the grounds of the interlocutor Under re« 
'' view, further than appears from the terms 
** in wbidi it is conceived ; * and the coun* 
^ ael lor the defe&der having sgn ified that 
^' Ik had not advised his client to litigate in 
*' support of that interlocutor, and beings in 
'^ that manner, left to bisovrn y maided con^- 
^ sideration of what might be said in behalf 
'^ of the interloeutor^ but having formed his 
^ opimon thereon> reftises the bill ; and re^ 
^^ inks* to the ComKnissaries, with this in^ 
^ stmction^ to find that the relation of hu9- 
^^ band and wife is a relation adcnowledged 
^^juri gentium. Thait the duties, obliga- 
'^ttsona, and* rights to i^dresa wrongs in^^i- 
^ dent to that relation^ as recognised by the 
'' law of Scotland, attach on all married 
^ persotn lii^rag within the territory sal^ect 
*' to that law, wheresoever their marriage 
may have been colebrated, or been &>1n 
lowed by oohabttatiom That jurisdiction, 
or the right and duty of the courts of this 
*^ country to aduwnister justice,, in such mat* 
^' teis, over persons not .natural born sub- 
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'' jects of Scotland, arises from the person 
'^ sued being resident within their territory 
'^ at the time of their citation and compear- 
** ance, or being duly domiciled, and being 
properly cited accordingly, at the instance 
of a persi^n having sufficient interest and 
title, and proceeding in due form of law ; 
and that, in this case, the pursuer had con- 
'* descended sufficiently on the defender's 
^^ residence in Scotland, to enable her to in- 
^' stitute her claim, in justice, against him 
*^ before the Commissaries, according te the 
'' dictates of the law of Scotland, in the 
*' matter libelled ; and, therefore, to recal 
** the interlocutor complained of, to sustain 
*' their jurisdiction, and thereafter to pro- 
** ceed in common forni, as to them may 
** seem just." " 

His Lordship also explained the pnn^ 
ciples of this decision by the following 

^* Hftd I been able to discover in this 
^^ and a t^imilar case any thing; as far as 
'^ now under review, which appeared to 
^' me * at all doubtful in legal principle, I 
*' should certainly have taken the cases to 
*' report to the Pivision. For, unquestion- 
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eibly, the point at issue is one mear tfa^^ 
rery sources of general jurisprddenee ;' 
and, therefi)re, reaching to consequenoes 
** of incal^culable number and magnitude. 
'^ But having been unsuccessful in the pur- 
*^ suit of a doubt, it appeared to me uob^- 
^' c^ing and inexpedient to take any steps 
** that implied a doubt to exist in a matter 
*^ of so much importance ; and that riiy 
^* duty was to record my opinion, as clearly 
^^ as I could, with suitable succinctness, and 
•^ leave it to its fate. 

*' The interlocutor complained of seems 
^' tp hold that the Scotch courts faavend 
*' right to take cognizance of the conduct 
'* of foreigners in Scotlabd, respecting the 
^' relation of husband and wife, unless they 
^' have acquired a domicil in Scotland ani- 
'^ mo remamnS there. But it is thought 
^^ no warrant whatever can be poduced for 
'' such a doctrine. Foreigners, equally with 
^^' natives, are subjects to bis Majesty^ and 
" to the law while here, and of course uii* 
^' der the protection of law. And those re- 
*^ lations in which they stand towards one 
^' another, and' which have been duly eon* 



/ 



9a COMiftnOSAAJt oMranwiL 

M stitutctd before tbey caoae befei if relaltom 
<< recQf nised by .all civilised imtiofis^ mnst 
** be observed, and tbe obUgatioos created 
'^ by tbem fulfilled, agreeably to tbe dic^ 
^^ tatesiof. the law of Scotland* If tbe law 
^' refused tNH apply its rules to the relictions 
'^ of faudbaad and mk^ parent and child; 
** master and servant^ among foreigners in 
^% this countiy, Scotland could not be deem^ 
^^ ed a civilized country, as thereby it would 
** permit a numerous description of persons 
<' to traverse it, and violate, with utter im^^ 
'^ punity, all the obligations on which the 
^y principal cocn^orts of domestic life depend. 
^ If it assumed jurisdiction in such cases 

^^ contrary to the dictate of the inlerlocuton 
^ biit applied not to its own ruks, bul the 
^ rules of .the law of the forei^ country 
'^ wl^re the rdation.had be«D cfeated^ tlw 
^' supremacy of the law of Scotland^ whbin 
'^ its own territoriea^ wmld be comproouscd^ 
M itsjinangements for domestic comfort vio^ 
^'lated^ confounded, and perplexed^ mid 
** powitfs % of foroiga coucti^ unknown to 
^^ <»uF Itfw and constitution^ ulwirped and ex^ 
f^eicised* ♦ 



^ And tiMifgb^ aMordiDg to the implied 
^ doctrine of the irit^riocutory foreigners, by 
^ a permanent residence, were to have the 
^* rights belonging to them, under those do* 
^ mestic relations, protected by the law of 
^ Scotland, stiH a great proportion cf per- 
^< sons would, according to that doctrine, 
^remain without law in^ this matter, if 
*^ they kept changing their dwellings suffi* 
^ ciently often, they might remain, iike^the 
^ gypsies of former times, at full liberty 
*< each to do that which was good in bis 
^ own eyes. 

*^ But it is thought the establishment of 
^ a domidl nas no sort of cminexioo with 
^^•eitker the obligation to fulfii the oblige* 
^ tory duties of the domestic relatjbns, or 
^* the competTency of enforcing it A pet- 
^^^oD, the instant he sets bis foot in Scot- 
^^ land, is as tnucb bound to maintain his 
^* wife and child as aftet forty days residence 
*^ there } and if he turned them outof 4oors 
^* destftutei^he first day he arrived, he is un- 
"^ questionably as^ liable to be sued for ali- 
^ ment, adherence, &c; as if he had com- 
^^ mttted this outrage and resided forty days 
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'^ in on^ house. . If not found in person to 
^^ reoeive a citation^ a domicil is of. coase^ 
^* quence ; but it is of no consequanoe. in 
*^ such a case, if the foreigner 19 cited in 
^' person, or his residence is suiSici^ntly as* 
^^ certained. The gnimus remanmdi may be 
of great consequence to est^bli^ the *pre<* 
sumptions on ^ which the distribution ef 
'^ succession in moveables is supposed to 
^^ depend ; but it does not seem to enter in- 
^' to the constitution of a domicil for cita- 
tion by forty days residence, nor form any 
requisite for the validity of a. personal ci- 
tation to an acti(») for obtaining redress 
** of civil wrongs, more than for punishment 
** of a crime. Ntor can those suits for re- 
'^ dress, which involve gucsstionts statU9, ad- 
^' mit of any different co»^deration. In all 
'* cases where the status claimed or decern- 
ed is juris gentium, the qpmpetency of 
trying such, wherever the persctn ooncern- 
** ed is found, is obviously necessary. The 
*' domestic relations concern $b much, the 
** most immediate comforts of Jife» and the 
'' well-being of society, that where the par^ 
^^ ties concerned are present, it is impossi^ 
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^' ble to leave to the Greek calendst as the 
'^ interlocutor complained of does, th^ try<- 
^^ ing of them, without incurring the oblo* 
*' quy of a denegath justitia. 

'' But though the jurisdiction seems in 
'^all views to be unquestionable, th6 ti- 
** tie to sue must, in ail cases like the pre- 
" sent, be cleared of the legal suspicion of 
^' collusion ; and I am apt to think that a 
'' suspicion t>f a private purpose in the par- 
*' ties to avail themselyes of the law of 
'' Scotland, in obtaining its remedies, where 
'< the marriage law is violated, instead of 
*^ contenting themselves with the law and 
*' remedies of their own country, may have 
'< had some influence in. dictating the inter- 
^' locutor. ^ But if there is any thing in this, 
** it ought to be 4. considered and sifted in 
*' discussing the title of the pursuer, whe- 
^' ther fair avd good, and the relevancy, or 
'' sufficiency of her allegations of the de- 
" fender's wrorngs. The plain principles on 
^< which #hat is called collusion vitiates a 
'' title to sue is, that thci pur^uer^ has ren- 
'' dered herself participant of the wrongs 
'' she complaint of, by instigating it, or con^ 
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*• nivance with the perpetration of it, for the 
*• sake of the remedy she seeks after, or some 
*\ bye purpose. In this view, it is obrious, 
^^ that though a married person should commit 
•^ adultery in Scotland, in a way and manner 
^* calculated for detection by the innocent 
^* party, from the private expectation that 
^ sudi party would thereby be induced to 
^ seek the legal remedy of divorce, this 
^' could ' form no sort of objection to the 
*' title and interest of the innocent party 
^ to demand that remedy. Such party 
'• uses his own right in demanding it ; 
^' and is entitled to maintain, that it is no- 
^ thing against that right how many bye 
^* or unjustifiable motives may have con- 
^ eurred in instigating the commission of 
" the injury, provided the sufferer is inno- 
^* cent of all participation in prompting % 
^ or conniving at it. Hence tio investiga- 
** tion of such bye or unjustifiable motives 
" on the mind of the wrong doer has ever 
** been carried on ex officio judicis^ or other- 
.** wise, in the C!ommissary Court. And it 
^' is obvious, that the availing one's sdf of 
^'* t!ie wrong, and of the pnblicity attending 
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^* the oommission of it, to obtain the redress 
^ allowed by the law, cao create or infer 
^ no participation in those motives in tbe 
^ wrong doer. Innocence of the instiga^ 
'* tion or perpetration is sufficient, however 
^f strongly the desire of the legal redress^ or 
f' the determination to tid^e that advantage 
^' of the wrong suffered, may be eoten- 
^ tained. 

^ Now, if this is the case as to natives, it 
^ is obvious that foreigners cannot be in a 
^ less favourable ^tuation. The . purpose 
^' of the foreigner in choosing Scotland as 
^ the scene for the violation of his marriage 
vows, cannot disable the innocent party 
from claiming that redress which the law 
*' of Scotland affords for such a wrong: 
^^ Such party having neither suggested the 
'> measure, nor furnished the means of per- 
<' petration, nor refrained frdm using means 
to prevent it, may surely, with a pure and 
good conscience, claim the redress afford- 
ed by law, though more ample than that 
affwded by the law of bis own country, 
*^ and of course more desired. 
'«£ut it has been said,»with respedt to 
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f the Gretna Green marriages, that* there 
*^ both parties concur in evading or defeat- 
*'. ing the law of their country with respecf 
f* to marriage ; and the same, perhaps, may 
'' be said here as to evading or defeating 
the law of England^ which confines di- 
vorce to those that can pay for the ex* 
pcoce of an act of Parliament This ar- 
gument, howevjsr, though originating from 
*^ a doubt thrown out ih a most respectable 
'^ quarter, could not stand the investigation 
*' it afterwards received. If persons have 
*' the free choice of the place where they 
reside or travel, or perform any act, they 
are guilty of no fraud against the law of 
" their own country, when they avftil them« 
^^ selves of an opportunity of going to ano- 
*'ther civilized country to constitute the 
'* relation of husband. and wife, in the man- 
ner and according to the rights allowed 
to persons the subjects of that country ; 
'^all that such persons do is, to prefer in 
'' this matter the law of Scotland to the law 
of England ; and in so doing they do no 
wrong ; they merely utunturjure suo ; and, 
accOTdingly, this is oow the settled law of 
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^* England, which/ by the bye, proves that 
^ no domicii is required to constitute in 
^' Scotland the relation of husband and wife 
f^ among foreigners, who have just arrived 
•' there before celebrating their marriage, 
^ and which, nevertheless, is adjudged to be 
^^ good and effectual all the world over. 
^ But if this is the case in the constitution 
of marriage, it is obvious that the guilty 
party's choice of Scotland for the scene of 
his guilt, because he may have preferred 
'' subjecting himself to the redress that law 
''. affords for it, to what is afforded by the 
'vlaw of his own country, can never conta- 
minate the rights of the innocent party to 
demand that redress. The innocent party 
neither chooses the ccnintry for the guilt, 
^f nor instigates the commission of it, but 
'^ merely uses his.qwn right in obtaining the 
<^ nedress that the conduct of the guilty per* 
'^ son^ under all its circumstances, entitles 
^ him to demand. > This, therefore, implies 
no selection of the place for the commis- 
sion of the guilt in the innocent party, 
'Mvho merely exacts what of right belongs 
^' to him ; wberaas, in the Gretna Green 
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^VmarrijEtge^ both parties coaouv in aekcting^ 
'* Scotland in prefereooe to thetf owo ooun* 
^'try^ and $o crieatiog arektioti between 
V them which that law would not f^ermit. 
" If there was any/rwiis kgis^ therefore^ in 
" the case^ both are guilty of it. But here 
*' the circumstaiice of the wroog^^doei's com* 
'' mittiRg the wrong from two bad motitres 
^* (supposing it to be u/raiis legis that die*- 
'* tated his selection of Scotland) does oct 
** vitiate the right of the innocent to take 
'^ his redresfi^ such as ciroamstanpesin whkh 
^ he had no instrumtfiatality afford* I do 
'^ not'tbinkt howere^ that the selection. df 
^^ Scotland for such a purpose is a /rui^f legis, 
^^ It is the doing a lawliiiL;act from a crimi- 
^' na) motive of instigating his ionocaftt party 
** to .divorce ium, and is: so &r in hhn vi*- 
^^tiott£^ and he eannoit plead it /Bat the 
'^. law of England is bot defranded. It oo^ 
*' where enjoins thait >th6 iviolatioQ of the 
«< marriq^ vow shall libt disBolve the rela* 
<^4ion. It only doesi pot lentrost the power 
;' of declaring it dissolved! to any ordins^y 
'* court of justice, but ^itterves it to the le- 
^. fiisfeture; Thei^e doe? aot appear, there^ 
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^^ fore, to Ke the slightest ground of imput* 
*' ing impropriety to the innocent party, 
'' who demands that redress here which the 
legislature in England affords, and which 
the law of England nowhere reprobates 
*• as unjust of indecorous/' 

In consequence of the imperative remit 
from tha Court of Review, whiph left no 
room for the exercise of discretioui the 
Commissaries^ accordingly, in obediencf^ 
therpto, altered their judgment* A proof 
wag thereafter allowed in the ordinary 
course, and the allegations of the pursuer 
being Mtisiactorily 'estahiisned, decree irf 
divorce a vinculo matrimonii was given in 
ooMiitiiofi £drm% 
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Jane Duntze or Levett^ 



AGAINST 



Philip Stimpson Levett, * 

i>^*u In this case, the parties were English. The 
defender did not enter appearance, and the 
Commissaries appointed the pursuer (2d De- 



* The first case which occurred after the renut from tile 
House of Lords id the appeal of ToTey against Lhidsay^ 
was that of Gordon against Pye. By the judgmeat of the Pri. 
mary Court in that case, the Ux loci coniraetui was prefer- 
red as the rule of decision. But although it was suhmitled 
to reyiew, the Lord Ordinary did not take it to report ; 
oonsequently, the opinion of whcrfe Court <^ Review was not 
obtained. For that reason, according to the plan of thk 
compilation, the case of Gordon against Pye could not Im 
selected for reporting. But, in fairness to the Tiew of th« 
question which was then taken by the majority in the Pri* 
mary Court, the present case of Leyett, which did obtain 
the rcTiew ai tbe wh^le Court of Session, and is iiq^rtel 
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cember 1614) ^ to give in an articulate con- 
** descendence of the facts she avers relative 
** to the* contract of marriage betwixt the 
*' parties, and the defender's domicil in 
'' Scotland." 

As to the first of these points of fact, she 
stated in her condescendence, '• Thatthe par- 
** ties were regularly married, of this date, 
'' (28th July 1802,) in the parish of St Mary- 
•* la-bone, in the County of Middlesex, ac- 
" cording to the forms adopted in the 
'' Church of England, &c- 2rf, That the 
** parties continued to cohabit together till 
" the month of October 1810. At that 
" time the pursuer-s husband, Mr Levett, 
*' deserted his house at Greenwich, where 
'* he had been residing with the pursuer, and 
*' went to London," &c. ; and *' he took up 
'* his residence in the Temple Coffeehouse, 



^T 



Ulso in the Collection for the Faculty, has been placed 
before that of Edmonstone. In this hitter case of Ed- 
miiifftoiiey' tin argmment for 'tha hiw of the domlcii will be 
fbwid a» it occurred to two Ja4s^ of the Primary Courts 
An abstract of the case of Gordon against Pje, with the 
notes of the opinions of the Judges in favour of die law of 
flie C9ntiaet| ta also gWen in the Appn^i Note A, ^ 
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^' and ^oationed to live t\»w foi about JUL 
" months." 

As ta the seaoody sbei aJIegecL ttvEtt 
'^ Tlpue defender, of this dalie^ (February 
^' 1813,) came to Scotland, and has coon 
'' Mnued in, this country eyes siiice. ^e; re- 
*' sided in the town, of Dunsi^ ia Berwickr 
shirc^ ftom the beginnijug of March, t,iU 
Ai^st 18 13, He then removed ta 
Coldstroamii, in^ the sarn^ QoiiDtj* wh^uire, h^ 
continued till July 1814 Be then rer 
moved to tbe city of EdAnburgh,, whore 
^ he ha& sjn«e resided. Fron.the time 
'^ the defend?? came to. S(3otl0nd4 be CQh%i 
^ bited with a. I'f^maii nawued Blizabotb 
'' Osborn* whom he described to tim public 
^ w bis wife, «idi b« still cootinaei^ to och 
^' habit with her^ and >o* give h*r that uiv» 
f true' dBsvgnation. SiACft tbe iQ<)Uth of 
February 1815, the defender has had no 
lodging or dwellingrhouse of any kind or 
f< det^criptioa wbate^^er* or plaoe of business 
^ in» fifigtaiid, atid do» one MWiingtewMMiciP 
'^ dicates an intention on bis part to tttattt 
1* thither," &c. ' 

Upon cxffMloisitkinr of Ihis* pfeadii^i^ ci 
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pmiei Iwo of ihs'liMir Judgesi weni <)f f^nion, 
tint fcfae acdofi ai9gbt to be dkraissed^ not 
only becaiite the manriagie had been cele« 
brated ia England^ but because the parties 
had thxm teal dpmicil in tbat country ; andjp 
therefore, in every view, the law of Eng- 
fattid' should be adopted as the rule of de- 
dsimi. 

. The iirst point, they observed^ was the 
oompetency of tibe Cburt in i espect of juns** 
cMetion, and here there> could be no doubtr 
The punraep had unqoestionable ri^ht to 
site, (if ckbred of the legal suspicion 6f eol-* 
lusion) and the defender, besides being per*- 
sMially ckedf bad acqpiiired a dooiicily which 
wa& saiieient 9m the purpose of eonven^ 
]{^ him. in jmdieioi For although a sbortt 
perhaps iponieoliiryt peesemse within the 
territovyof the Judge, cduld neveir be su£* 
fieiea* to faarninh the tole of law, by whicb 
a qyestion affecting the statm persmarvam 
ought to be determined ;. yet to the ex* 
tent of citatieiy and conirei^n in jtuMciOf 
it vm enough. 

JBkit tlcMweva? *)«tr l^e point of jiarisdio* 
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tion might be, it was by noi means so ob« 
vious by what rule the jndioature was to 
be guided. ' Here, indeed, lay all the diffi* 
culty of a question, which, when viewed 
practically, involved the most perplexing 
consequences. 

There exists a radical differemce betirixt 
the municipal law of England and that of 
Scotland as to marriage and divorce. To. 
trace ^the history of this difference is nnii6« 
cei^sary. It is sufficient merely to state tbe 
fact, that in England marriage is indisso* 
luble by judicial sentence, while, by the law 
of Scotland, divorce a vinculo malnmonii on 
the ground of adultery is permitted. The 
question thus arises^ By which of these sy8«' 
terns is the present case to be ruled ? Wbe*- 
ther by the law of Scotland, which, by th« 
pursuer, is assumed to be the locus domiciliU 
or by the law of England^ which is confes- 
sedly the locus contractus f 

Some difficulties may be removed, by 
considering the precise nature and object 
of the action of divorce, as entertained 
in this Court ; and, in particular, whether 



eaKSISTOEIAL PBCISI0N8. J8 

divorce is nrt; purely a civil remedy ad pri- 
vatum Rectum, or, whether it does not in 
some degree partake of the nature of a cri* 
minal suit ad vindictam publicam. To aseer- 
tain how the rule stands here with precisk)n 
is the more material, because, in the pre- 
vious discussions upont similar cases, there 
has existed a considefrable degree of miscon* 
oe'ption, in consequence of not distinguishing 
sufficiently betwixt the criminal act of adul- 
tery and the civil remedy which it affords. . 
'Ricre is, however, no distinction better 
known than that which exists between civil 
and criminal law, and between criminal 
prosecutions and civil actions. The same 
filets may, indeed, be niade the grounds ei- 
ther of criminal or of civil prosecutions,, and 
even of both at tlie same time. Butcnminal 
actions differ completely from civil, as well 
in their form and object, as in the principles 
by which they are regulated. Facts are 
tried crifirKinally in the proper criminal 
courts at the suit of a public prosecutor, to 
satiny the ends of public justice^ and by 
principles of law and rules of procedure 
which are strictly municipal and local* 



Civit ac^iioa^i onitbe otheo; ]pAB(^ ve brougllt^ 
ifita the civil cfowt^ by the private, p^rty for 
his Qwn redF^ss qr ind«m&ifical4oQ ; and 
moce en^rged priiiiciple^ Qi' jurispvude£M^ 
ibuioded in consideratioiis at equity and g^ 
oeral expedieacy, may be applied to tbiui^ 

Aocordinglyi hy the law of thiaeiujErtry^ 
adi^ltecy may bo made eitb^ the ibuodar 
tioQi of a CFiiioii»al cWMrge ad vindktam^'puih- 
licam, or of a civil remedy to tbe.pfivat^^ 
party who has l>een ia|ured# 

But» with adultery^ .con$kleF|£d asi a 

qrioae, or with a view to its^ puniibiBeotii 

it i& certain ^ha£ t^ Con^istoAiai G(*mt 

baa BO mannaif of oooeeitD. Ifc la ^y 

as the groiia^d ola civil Mmedyt and ofi 

^ ciyil aetioii- hetwiji^ tk^ fMrivate ptirti«4 

lAiat tbia Coirt CMt lake eagimnwmt ef tb» 

crime of adultery; The action (rf* divoneeiu 

m CAteitainodi here., 'm a word, is pufeLy 

e»vii. Xt no doubt drawe^ aAer it &tw fotr» 

feitase of llie persoiwil status oi m»i andf tm 

smoe extent of both the parties^ Birf: ao^ 

tifons cttily in this aeoaci penaU in our sy$ten 

q€ j urif9fmideacei.were: nsvet pilaeed loider tbe 

birad of crimiaAlt laiw.. It oiifginalea aibui i* 

11 



a^cwminal aot^'wd tbe cQQcurrence of the 
fiscal is required to the suaunou&; but this 
ciccumstaaoeKia a question betwixt the hus- 
band and wife, does not affect the civil 
quality of' the action, more e^>ecially as 
there is no conclusion either for a fine or 
for damages. ''' . 

In many casein too, the civil courts are call- 
ed, npon to ti-y. inflidentally facets of a criminal 
d^soription, when pursued merely ad, civi- 
lem ejeetum, Thus» in the case of assyth'- 
ment, the fact of naMrder may be tried in- 
pidKfitaUy by the Court of Session. Thus, 
agwn, in civil vases, the right of peerage 
ma^ be discuss^ in ascertaioing the vali- 
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♦ From the date of the institutioii of the ConsistomI 
OMxt, iill te yitr: IfUy tbe Jui^ mi M tie otiher qfi* 
Cfir^of jQoiitt 1194 no fijed salaries, and they were paid bjr 
fees. Jn actions of divorce, particularly, considerable fees 
weretevied under the denominations of consignation and sen- 
tmcte money. It ^a» [thp duty of ihe Proourat^f-fisoil to. 
ju j ^p p d ip ibet f vactio»^ rf i**«B> i» ^^*<* ^® ^^^^ ^^ * P®*^^ 
sonal interest. In the Spiritual Court, it had likewise been 
the province of that officer to prosecute foi ecclesiastical 
censured, when tinr crime of ndirttcry might brdetected j an^ 
Hfj^yp tiM Bdom»Jimy, hp was the natural informer, of tbf 
liord Advocate, as cnminal jjWMCtttwr for ib^ public,, 
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dity of a freehold qualification. * In like 
manner, the crime of adultery is tried inci-* 
dentally in this Court, as the ground upon 
which, if the adultery is proved, the con- 
sequent decree of divorce is to proceed, as 
the mode of redress to the private party who 
complains. 

The right of divorce, it will also be ob- 
iserved, may be prosecuted here, upon proof 
of adultery committed in any foreign coun* 
try. An English party may thus sue ibr 
divorce here, upon acts of adultery commit- 
ted in England as well as in Scotland. The 
locus delicti^ vviiile in the criminal proseeu* 
tion for adultery it is every thing, is, there- 
fore, in the civil action of divorce, really no-^ 
thing. This circumstance, that it is even 
perfectly immaterial to the merits of the 
Consistorial process, where the adultery has 
been committed, does, of itself; clearly shew 
the legal character of the suit for divorce^ 
and ranks it, with complete certainty, in the 
class of civil causes. 



n ■ 



* Sir William Dunbtft and others agaiost Sir James Sin- 
clvr, Feb. t, 1700._F(EIC. ColL 
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Beyond what is necessary for explicating 
its own authority, it is also certain that the 
Consistorial Court possesses no criminal ju- 
risdiction whatever, and. in its institution, 
object, and forms of procedure, is absolutely 
civil. This, accordingly, is the view taken 
of it by Dirleton, a name of great and ac- 
knowledged authority in any question of 
Scottish jurisprudence, and more especially 
in a question regarding the constitution or 
jurisdiction of this Court, in which, for many 
years, he filled, with much ability, the situa-* 
tion of a Judge. " Commissariots/' he dis- 
tinctly observes, " are acknowledged to be 
** merelv civil, because summonds are di- 
" rect by the Commissaries under the 
^ Signet of OflBce, bearing his Majesty's 
** name and arms ; the certification is civil ; 
" witnesses are summoned under civil and 
^ pecunial pains ; and letters are directed 
•' for compelling them to compear, under 
*' the pain of horning ; the execution of 
'* sentences is civil, by poinding or com- 
'' prising for liquidate sums ; or by a charge 
•< to fulfil what is ex facto upon the Com- 
" missary's precept ; or, by a charge of 
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" boraiiig upon the ktteK, and • by ilitent- 
" irig actfton of deforcement before the Cbto- 
^* irfssaries oi* ■ the Lords of Ses^n.'* 

The criterion arising from the forms df 
procedure to which this eminent Judge' re - 
feTs, wiH appear to be supported by all thfe 
other qualities of ifhis particular dass of 
Gon^istorial causes^ which are afterwards to 
be considered. 

Keeping thesfe observations in view, the 
geheral question to be now discussed is, 
Whether the law of the domicil should pre- 
vail in opposition to the law of the con- 
tract ? The pursuer contends that it should^ 
and, in effect, maintains, that in cases of 
divorce,, neirtier the private agreement of 
the parties themselves, nor the law of the 
.^country in which the relation of marriage 
was Constituted, can control or stand in the 
way of the law of the defender's domicil at 
thO'date of his citation. But it is neces- 
sary, before coming to a conclusion so ex- 
tremely important, in the Jirst place, to as- 
certain, with precision, what species of do- 
micil this argument requir6s. 



The neisfMence dF the 'defender 'within this 
territory, which has been alleged by the 
pursuer, is of no importance, except as to the 
petnt of jtsrisdietion, and is, in no respect, 
ef «i quality upon which i^he can found 
a plea, thai the law of Scotland, as the locus 
idmiciliij should regulate the decision in 
a question by which his stttlm of mar- 
riaige is eSected. It amounts, indeed, 
to no tniore than what would hate been 
enough to afford opportunity for a legal ci- 
tation at his dwetiing-pfa6e in his personal 
absence. Accordingly, Mi^ Erskine says, 
iiji difect terms, as to this constructive 
dotnicil, that, ^ to prevent disputes upcti 
*^ this poirit, a rule is recdved by custom, 
*^ttMt where one has resided with his 

* femity for forty days immediately pre- 
^ oeding his citation, is to be de^m^d his 

* domicil : as to the que^ion of j urisdic* 
*^ tion.*' • To any ftirther effect, this ^sort 
of residence is of no importance. It lias 
not the least resemblance to the real domi- 
cil, which furnishes the^ruie of decision in 

• Erik. Inst b. i. tit. 3, 1 10* 
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questions^ for example^ of intestate personal 
succession. 

• 

This real domicil of a party is defined by 
Voet. as constituted* '' in eo scilicet loco in 
'' quo larem rerumque ac fortunarum sua- 
'* rum summam constituit unde rursus noa 
'' sit discessurus si nihil avocet^undeque cum 
^* profectus est perigrinari videtur/' Her 
husband, Mr Levett, by the pursuer*s own 
statement, certainly has not established thi» 
kind of domicil in Scotland. 

The possession of jurisdiction with which 
this Court is vested in the present case, by 
virtue of the defender's citation and re* 
sidence here, has then, in itself, nothing, to 
found the further pretension, that the pecu- 
liar municipal law of this territory should 
govern in an action like the present* Such 
a claim is contrary to the principles even 
of municipal law, adopted in all ^civi-* 
lized countries, as to causes and parties 
that are really foreign. 



« Voet, ad Pud. lib. t. tit 1. $ 49. 
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If the question^ By what rule the cause 
fihould be determined ? were to depend upon 
the fact where the real domicil of the de* 
fender, Mr Levett, truly was constituted at 
the date of the action, then, according to 
the pursuer's own statement in her conde- 
scendence, his real domicil would be found 
to have remained in England. No colli* 
sion, therefore, could properly arise in this 
instance between the law of that country 
and the law of Scotland. In other words^ 
the lex domicilii and the lex loci contraetus^ 
are here the same. Had these been at va- 
riance, the Court would have to ascertain' 
which, in this situation, ought to be prefer-' 
red. But if the conclusion which has been 
drawn as to the defender's real domicil is 
correct, this point can only be considered 
here abstractly^ and in a hypothetical view, 
not as the actual case which now stands for 
judgment. 

Supposing, however, the conflict to ex«* 
ist, was it not possible, in the present in- 
stance, to reconcile the two opposing prin- 
ciples ? 

The law of the '^domicil was confessedly 

F 
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entitled to the very higbest consideratiolii ^ 
being in truth the main souroe of all joris': 
diction^ especially in questions of personal 
statt^e, when constituted by the adt of the l&vff 
without the interve^ntion of agreement be*^ 
tween parties* The ru)e,|in the words of Hw^ 
tius^ i$^ '' Quando lex ill persondin dirigitur 
^ respicietidutn^ est ad leges iilius cirikatis 
f^ quae personam subjectam habet" Bat' 
this learned author does not overtook the 
Qecessary qualification in the case of a pt'CH 
existing contract^ and observes^ ** Addimui 
'^ tameo limitatipnein si alteri, v* g. contra^ 
** lienti cum tali pefsona jus jAAi quaesitum 
f'sit." 

In all cases of statue arising frtoib mixy 
riage, there was a pre^eitisting cOntraet be^ 
twixt the parties^ which might fouind to ex-* 
ception against thd influence 6f tlse law of 
the d^Mnicih wheb, k& here^ it stood divectly 
opposed. Hence the question cadw to be 
considered as one of civil Fight rdative to a 
contfaet betwixt two ^iirttas, whidh was f!0f^ 

• > 

* Voet, deStatutis, { 7, 8, tt seq. ; Hertius, de Cbllisiche 
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reigtl to the law of Scotland ; aiad the efFdct 
of that contract was tfae matter at issue. 
This was a quei^ttoil of international law. 
The contract here» though soed in a Scot- 
tish Coui*t, was an English contract ; cons^ 
c^fuently, to us a matter of foreign law, and 
to be considered upon those principles of 
international jurisprudence, accoirding to 
which, in the ordinary case of civil obli- 
gations, our courts of justice every diay 
g*ve eflfect to th6 law of the foreign con*^ 
tltlct. 

As to foreign contracts in general. Lord 
DiHeton has indeed long since observed, in 
his Doubts and Questions of Law, under 
the title " Strangers,*' ** All nations are 

mttnicipia^ and the world a great civkas. 

They hkve that relation and tiecessitude 
^ that df iXd'cti suntf and owe justice to all 
'* pehons of Whatsoever nation, according to 
^ the law of the place where they conttach 
♦* With respect to that place, sibi enim legem 
<« dixerunt. If justice be refused, datur re^ 
** fhiediufh pigftoratiQhis se» repressaliarum.'' 
And Sh* James Stewarts in his Answer^ re- 
marked, upon this mspfim, " Tli true, by the 
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" law of nations, all persons ought to have 
justice done them against their parties, 
where they find and attack them ; and 
*' that this justice should be done in the exe- 
'^ cution of personal contracts or bargains, 
** according to the law foci contractus. But 
*' if it tend to affect the lands, or res immo-^ 
** biles, where the party convened lives, it 
^' must be according to the law of their situs.'* 
The principle of our law in such cases^ 
as now thoroughly established, is well de- 
fined by Mr Erskine, the latest institu- 
tional writer, who observes, '* That all per- 
" sonal obligations or contracts entered into 
*^ according to the law of the place whefe 
♦' they are, executed, are deemed as effec- 
^' tual when thev come to receive execu- 
** tion in Scotland, as if they had been 
'• perfected in Scotland, or according to all 
" the solemnities of the Scotch law,*** liord 
Bankton, too, had observed in particular, 
that *' payment of an English bond may be 
^* proved by witnesses, as that law allows, 
'• though ours does not, because it is just 
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*< that the obligation should be dissolvecl by 
'* the rules of the law whereby it is consti*- 
^' tilted : Utmm quodque eodem modo dissolvi" 
fftur quo coUigatutn tst'' 

In a ease reported by Lord Stair, 28th 
June 1686, (M'MorelandJ payments made 
in England were found proveable in the 
Scotch Court by witnesses* or by the oath 
of a cedent, against an onerous assignee, 
according to the law of the sister king- 
dom, as entitled, in these circumstances, to 
be preferred to the opposite rule, of our 
own law. ^ By the decision in the case of 
Mitchell against Mowat, lith December 
1746, reported by Lord Kilkerran, a Dutch 
&etor's right of retention over goods put 
into his custody, for security of credit given 
by bim upon these, in the belief that they 
belonged to the party who lodged them, 
was sustained here against the true owner, 
in respect of the custom of Holland, where 
the transaction took place, although, by 
the lfi|w of Scotland, no such claim could 
have been admitted. In that of Lavvson 
against Maxwell, 12th February 1784, Fac. 
Coll. a surgeon was not found to have a 
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pceferajble right to payment of his ac« 
count agaiost a pati^Qt in LaadoD^ be- 
cause this privilege of tiKa Soot«h law did 
not exist at the place of the cootfaiGC. In 
the ca^e of Delvalle agaimt the YcHik Build- 
logs Comfwoy* f9fi. Coll 9Ui Maiicb 1780« 
the Court of Se$$ion had su/stained the! obi- 
jectioa of the Scotch oegatiive pveMriptioa 
of 40 years^ against action liipoft bonds of 
that £Qgli$h company. Bait upoa tppaal^ 
jifarch 19, h^ard ^4^ part€9 this judgipeot vfm re^erwdi 
^^^^' And in . the subsequent case of the »mk 
JBngl^h QoiopaAy aigaiiuA Bichapd. Ghe»- 
weli and otberi, 14jth Fehwwy i79ft this 
obj^ctiQA wa9 £t@9)ti iQ^de^. and wm repeUied 
by tbis Scotch CQuvt, qAtbough the debtoni 
in that c^sq w.ere: amenable to tbe^ judsdiiSf- 
t^Qff, ^s pi;opri<$tors of coB«idW>te esfetek 
situated in Si^otland, In the case of C^pr 
bell against Rarnsay ai^i Conipaoy» decide 
ed on tbe I5th February 1809^ Fae, CSolK 
action was i^staioned for recovery of interest^ 
%t the rajbe of 8 pep ceqjt* upoii aa obligbtku 
granted in India» notwithstanding that the; 
t^ans^tiop was usurious by our law. 

Iq. tb^ ordioftry esse of civil obligations 
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6f a peoufiiaiy qafiiire, the ap^ication of the 
lejt loci contractus k then undoubted. To 
the con^wtian, at least, of iparriage, consi-^ 
dered as a pootract, the 3aine rule uuques- 
tkmahly i^pplies ; for eyery one knows, that» 
by 'Ihe lavr of nations, marriage, duly cele* 
brated accoidiog to the law of the plaoci is 
valid and efiectuel all the world over. Can 
a diffeivpt rule be adopted with consistency 
as to the dissolution of the contract of mar- 
riage ? Or. can the rule a» to the dissolution 
oi'mamage be modified and controlled by 
an arbttmry change of domicil at the will 
of ^kher or both of the parties ? The ques« 
tbdiinf eaehof these aspepts must be re*^ 
gai<ded as one of infinite delicacy, and its 
impfioplatioe to the decieion of the present 
qpffiM was evident. 

l^e d«ig<$r of admitting any f rbitraiy 
prinai{)4e in questions afiecting the existence 
of «fais conjugal relation, appeared, at first 
slg)|ib,^orkMis and alfmnhig. Marriage it-* 
self has a fixed and indelible ch^acter. 
Therelati^y constituted by it is the most 
sacred and important of all the relations in 
civil society, .and :that whitsli it most con- 
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oerns the citizens of every state should be 
fixed and determined. But change of reai-' 
dence for a single day might subject the 
party to a new jurisdiction by personal ci« 
tation. Oo this conaf^queoce might Ibllotw 
from longer residence as a stratiger^ hke 
that of the defender^ Mr Levett, in Scot- 
land, without any real change . of domiciK 
Even when the new domicil was apparent*^ 
ly most permanent and fiiced^ the ioier^noe 
that a ^change had really takei^ place^ wa3^ 
but matter of construction from idl the oir- 
cumstances,^ and was liable to nHJchuoK 
certainty. It wai^ however^ indisputahler 
that the most important inteiRsts Qf tl^ pftiv 
ties, ot their childrei^, and of society at largc^^ 
depended upon the siecurity of the conjuful 
relation. Hence the nec^ty of resorting 
to some principle less dangerous ia its con* 
sequences to the sacred bond of n}arr|^e. 

In all respects^ the ]0w qf the eonferact 
was free from thes^ ot^jections^ and iQigbt 
be adopted, at least, M(ith safety to the in-* 
delible nature of the contract and lektlion 
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of miarriage.^ ^:the case of the relation 
constituted by marriage, it appeared even 
tjiore necessary than in any other case 
whatever, that the principle of concession 
by one foreign state to another should be 
allowed to operate. The mode of consti- 
tuting the relation is accordingly received, 
as well as the relation itself, and, in con- 
fiistency, the modifications established by 
the law of the place of celebration ought 
lik<Bwise to be admitted. By analogy^ at 
leasty it is clear, that the principle of comitas, 
when adopted, should be extended thus fai\ 
The established doctrine upon the point 
also correspond^ and is thus expressed by 
Hiiber : *' Porro non tantum ipsi contracr 
'" tus ips^que nupti^ <;ertis locis rite qele- 
^tibratse ubique pro justis et validis haban^ 
" tur, sed eimmjuja et effect a contractuiim 
** nuptiarumque in iis locis recepta ubique 
*^ vim suam obtinebont/' * 

While the law of tlie contract thus ap» 
peared to be the safest rule to follow in 
such a case, it likewise harmonized finely 
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with the nature of marriage, and with the 
intention of parties, as appearing on the face 
of an agreement, by which they voluntarily 
contracted an indissoluble union, indefea- 
sible by its own nature, and by the law of 
the country where it was made. 

But, assuming that the law of the contract 
is every where entitled to obedience from 
consideration of its equity, yet this, like 
every other general rule, cannot be receiv- 
ed .without limitation. Wheresoever the 
foreign law stands opposed to the principles 
of religion or of morality, or to the munici- 
pal institutions established in the country 
where it is sought to be applied, it must 
cease to operate. For, it is clearly the first 
duty of every state, to keep its religion and 
morals pure, and its institutions entire. This 
necessary concession, therefore, leads to the 
important inquiry. Whether there is any 
thing in the quality of indissolubility attach- 
ed to marriage by the law of England, ei- 
ther so immoral in itself, or so hostile to 
established principles and institutions in this 
country, as to require that it should not be 
respected here ? 



^^ Uifi dtiSaitioB oSih^ mvAlBw m to 
the spouses, the relation op ouinriage as 
mnSunaltQ mmis, et faminm consanium emnU 
vitit' dmnarum ihumanarumque . mpum commu't^ 
n;u:atio.^ la its origin, the eminent and en- 
lightened Judge who, decided the case of 
Q«8d<m agaifi$tDalrympl»^j^ has obserwd 
tl;^ it 1^ ^^ a contFdct o£ natural hm. Iv» 
" %h^ ffHr^Ai not the ohild; of eivii sofiiety. 
** In civil societ}^ it becomes a ciyai eon- 
'' tracts jrt^iiidtd and f oesciibed by law, 
'' aod. eiubwed with ffiAvileonstquefiisos.^ lia 
'' mo$k alviiuaed oountri^ acting* under a 
** senae ^ftbe foico^ of sai^rad obligatimH^tit^ 
'' hm the sanolion of religion superadded i 
'^ lit tb^n^ beitofiMB a religivus and) civil cob^ 
'' Ivact, fortt is.ai great mislBke ta suppose^ 
^ Ihat becMMse il is the one, tfierefore it 
'MiMiy not likewise be the oliher* Heaven 
^' itealf is. made a. party to tfa^ieqntPBOt'; wid 
'< the consent ol* the individuals ^pledgtd to 
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*' each other v ratified and confirmeid by a 
'* vow to God.*" 

The law of Scotland, too, in particolar, has 
ever regarded marriage not merely as a civil 
coQtraot, the creature of civil societv, butav 
founded in the divine institution. *' The 
''first obligations,"' Lord Stair has observe 
ed, * ''put upon man by God, were the 
^f conjugal obligations, which arose* from the 
'* constitution of marriage." 

Lord BanktQn,f in his i^raiarks on the 
rule, nupHas nenamctddtm 9ed comensmfadt^ 
aays, '' The law before us being from Ul- 
^Spiaxi, a Gentile lawyer, who did not own 
marriage. to be a divine contract, must 
bold mace strongly in Cbristian states who 
Te^u'd it as. such ; and particularly with 
'^ us marriage is esteemed a divine contract*^ 
And Mr £rskine X observes, that ^ the cha- 
'' ra^t^ of perpetuity seems to have been 
''impressed on^ marriage by God himself in 
'' its first institution, when he declared the 
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<^ two coAitnon pafents of all mankind to 
'' fbriQ one flesh. Gen. ii. 22, et seq. which 
'' was afterwards improved by our SavicMir's 
** injunction, that no man should put asun* 
'^ der whom God had joined ; Matt xix. 6/' 
It is '' for these reasons/* he conciudes, 
*' marriage cannot, by the usage of Scot- 
« land, be dissolved till death, except by di- 
vorce, proceeding either upon the head of 
adultery. Matt xix. 8, 9 ; Mark x. 2, or 
•• of wilful desertion ; I Cor. vii. 15." 

These views perfectly accord with the 
more ancient regulations of the canon law 
before it converted marriage into a fiaonap 
ment The doctrines of that . code, w4ifle 
not infected by the corruptions to which the 
Council of Trent gave it$ sanction, have 
likewise, since the date of the Reformfttion, 
C€mtinued under various modifications to be 
the acknowledged basis of the matrim<»iial 
law in all the Protestant states of £ufope. 
As to Scotland, within [lalf a century after 
the date of the Reformation, Sir Thomas 
Craig * obser.veds '' Totam hanc qiu^ 
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** ithmm pmd9te ajuH PbHti^eh." Hente, 
tUthongii tbft id^a of a isitstAthmt in takt^ 
rkge end the <|^iftKly qf Jiidissd)i!ibrKty> are 
in oui* tndnidpal in^itulsohs iilike diiii^- 
g^rded, tieverthetess, in strict <^nforinity 
to the decretals and other bdodts of ' th« 
ijiore anctettt «anoh tew* #e ^11 t^vetbn<i6 
laarriage as being of ditine insiitutSon, and 
tftgafd its oUigMionfc 65 dacted and ir^To- 
cable. - 

The geAiils and tendency of the la#of S*cot- 
lafetd, ha weM asof England, aretherefore clear-r 
)y fn fot^ur of the perpetuity of ttmrtiu^ 
The ft>rtner lis well m tte ktter en6bd^g«d 
adherence to the Contract, and discourager 
it6 dissk^lutton. Every f^ility is olbt'died 
towards entering iiito the marri^ statCi Sus4> 
ptdoti ahd tdtirm vi^atehevery st«pto dis^te 
it For upon the »6ciuyity of th«tt reSatioti h6* 
ttreeti the paMints, tiie legif im^csy of their 
offspHtig, with every <x>niieq6ett0e Itttabh^d 
to that t^aitKfter iti society, ttiiiist depenftl* 
^* Sdluthnim 4MtritttanH diffitilhtein 4£tiith 
^ em ftoor if/tpen/t Ubermim,"'^' Wa4 the 
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mteim even of tlref Roman Code, as it ii| 
unquestionably of our ovrf)« This is manit 
fest from the priDciple which governs the 
whotte procedure in consistorial causes, unt 
der the taw of Scdtland. A jealous disre-^ 
gard prevails of every adtnission made by a 
party who is suspected of (x>Iluston ; no judg-* 
ment pas^s by default without proof; and if 
tlie defender declines to appean the Judges 
are nevertheless bound to proceed in the in« 
veeti^ion and discussion of the merits, just 
in thie same maimer as if he were pres^irtt 
and had maintained the keenest opposition. 
In the same spirit erery objection against 
tbe suit which presen'te itsdf to supfiort 
tbe marriage, must be carefully weighed* 
Not only collusion between the parties, but 
Mssiamkttw mjurim, or remmio injwrim MA 
kkodniuhti as personal bars, are relevant 
exceptions to Ibe action of divorce. In 
dases irhere the injured spouse has, by af^ 
fording any of ^ese excepti<)iis^ forfeited 
the remttdy of divorce, and in all tte niore 
w^mikttdQi cases where the right to dissolve 
tiw JMvriage is not iNroseCatAd at aAIt or not 
to tbe- length of l|inal de4Qee> the eonsistd^; 
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rial law itself never interferes between the 
parties, however flagrant the adultery. 

Thus, it appears, that there is nothing in 
ourownsystetn which should prevent us from 
respecting the quality of an English mar» 
riage, that it is indissoluble. It is not im- 
moral to hold, that marriage should not be 
dissolved on account of adultery, for the 
characteristic feature of the conjugal rela- 
tion, even in this country, is its permanency. 
So it has been viewed by Stair, Bankton, 
and Erskine, and though, in certain cases^ 
the dissolution of the marriage union is per-^ 
mitted, yet it is in no slight degree important 
to this view of the case, that the law of di- 
vorce is here barely permissive^ xxoi imperative. 

It is upon the same principle, that the right 
of divorce is regarded in the law of Scotland 
as a mere personal cause of complaint, in 
which no third party, and n^t even the pub- 
lic, can be permitted to interfere. If not 
claimed by the innocent spouse, or if aban- 
doned before obtaining a decree^ the man* 
riage, by the law of Scotland, is not affeefr^ 
ed by this right of divonce^ ainl coatinoea 

to subsist|» with ail the rights and privileges 
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attached to it^ just in the same manner as 
if the adultery had never been committed. 
In tbe^ respects, too, our rule is in unison 
with the general principle on which the 
laWf'of divoree rests in other nations.* In 
a woM/diere cannot be a doubt, that di- 
irorae for adultery < is, in every view of the 
subJ43ct, matter pundy of private right, the 
enuxiise of which is not enjoined, but mere-' 
ly permitted y 4svbn by those peculiar rules 
of municipal. law,: which, in ScoAand, and 
]f).8bi6e'*<(>tber Pmt^stant States, allow the 
in^Aned spooie to sue for dissolution of the' 
nuunriage on that ground. 
'J Keitbcir isit necessdry^.in Order to punish 
thd guilty^ or to prevent the |>revalence of 
the' critnfe in thiis^ •Cdudtry^ that divorce 
dbuMildiiiyia»yeasib follow^ tedausef adultery 
has^^fi oMriMitteid by ^ foreigner iti Scot^ 
kuuk ^ lb <!M3r^>crinii«iiil tode', tb&b offbrice 
still ranks in tb^ list of crimes which 'may- 
be '(mxecuted at ^b€f public iti^'^e bef6re 
tfaeiiDrittiinkl G«Urte; f The statute appoint^ 
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ing a capital punisboient, when it is' fla<^ 
grant,* is understood to b« in desuetude^ 
But the inferior punishments are still eom-^ 
patent. Foreigners^ and also our fellow* 
subjects of the sister kingdoms, are liable, in' 
the same manner as natives of ScotIand» 
to be brought to trial and punishment 
for the crime of adultery, just a& for other 
delinquencies committed within this terri-^ 
tory. But if this crime had been altogether, 
overlooked by the penal l?tw, .the circum- 
stance could afford no pretence for miogr^ 
ling considerations of criminal law with the 
cognizance of the. civil action of divorce 
between private parlies. Indeed, if the 
complete separation between these two per- 
fectly distinct departmeeCs shall be; lost 
sight of, it js^ obviousy that the subject eaa. 
no longer be investigated with accuracy m 
any case^r or so as to lead %Q a rational eoQr 
elusion. ' ^ 

It is equally ckar» that the sovereignty 
and independence of : the law of . Scotland 
can be in no degree affected by following 
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the tole of their own contract, in deciding 
cases like the present, between the citizens 
of another country who have become sub* 
ject to this jurisdiction. Indeed, if it were 
to follow, as a necessary consequence, from 
the possession of jurisdiction here, that the 
law of Scotland must also furnish the rule 
of decision, international Jaw must be al- 
together disregarded. But, in Scotland, 
the jus gentium is acknowledged, as it is in 
all other civilized countries. According to 
its dictates, the foreign law confessedly re- 
gulates here in questions relative to all other 
foreign civil contracts, excepting marriage. 
It is, therefore, next to be carefully con- 
sidered, whether this particular contract 
has not likewise the common claims, at 
least, if not peculiar and stronger claims to 
respect, according to the principle of inter* 
national law which regulates. 

Comitas is the term used to express the 
principle upon which courts of independent 
countries, in deciding questions upon fo- 
reign cofitracts, adopt the rule of the fo- 
reign law, under which the contract was 
made* This concession, however, is not 
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a duty of obediencp, b^t mpre|y j* debt of 
justice. Still it cannot be lawfully fcfusedr 
unless where it would be attfsnd^d with itir 
jurious consequences. Jn pther words, tbe 
ultimate question here is on^ of legal pxp^ 
diency ; and, in the language of the qlyj* 
lians, commas is only to be observed, '* qua^* 
'' ten us sine praejudicio ind^lgentiqn) fief^ 
'* potest."* . 

Into this 6nal issue the whole discu^iQli 
then resolves. Bqt, before anyopjqJQnc^n 
be formed in this instaqce, it ^s necessiary tq 
ascertain, with precision, what is th^ n^tturc^ 
and amount of the ^cknowledgejd dili^rence 
between the English and Scotch law* Th^ 
engageipents of perpetvial fidelity, and in- 
separable union, which the spouts p^ge 
to each other during tKeir joint live?, are a^. 
little quah'fied, by any exception \n favour 
of divorce for adultery in the ritual pCmar-* 
riage under the one of these laws as upder the 
other. It cannot, therefore, h^ said, that the 
municipal laws of the two kingdoms are at 
variance in their abstract and genial piic)- 
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ei^les. ^ut if the niitnicipal Isws of ihe 
Mo countries could not be reconciled, and 
if otir own 4id not ^dmit of this accommo- 
datioui there is a higher ground upon which 
tibef kx loci eantracius is preferable even to 
that of the defender's true domicil of resi- 
dence. 

It is evidently most essential, according 
to every View of public expediency, as well 
as. of justice, between private parties, that 
of all contracts, that of marriage should 
havte ft fixed.and indelible character, which 
it shall not be in the power of the husband 
to ak^ at pleasure. But the municipal 
tews as to divorce, in almost every state, 
ancient and modern, are peculiar and local. 
These, too, are sonKetimes quite opposite^ 
even in neighbouring provinces of the same 
stiate. No example can be more striking 
than that of the three kingdoms of the.Bri* 
tish Empire, in two of which, marriage is 
indi^luble by judicial sentence, while, in 
the other, it may be dissolved either for a- 
duHiery :or continued non-adherence, after 
legal requisition. By the taw of the French 
retoltitionary governments, and by the law 
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of Russia, as tx) certaip classes, iocomp^tin 
bility of temper has been made a ground of 
divorce. In the Netherlands, opposite rules 
prevail. Tboste of the several states of Ger- 
many are altogether diQerent from, each 
other, and at variance. The municipal sys- 
tems of the other countries of Europe ar^ 
equally discordant on this bead. In Ame- 
rica, whil^ wme of the United St?ites follow 
the English rule ; in others, six weeks ab* 
^nce is a sufficient ground for divorce ; and 
the European colonies throughout the world 
follow each the law of the kingdom to which 
they belongs Iqdeed, quotations from each 
would only prove that perfe<:l agreetmeAt 
between any two of these codes, as to 
the extent of the renoedy to be afforded 
for conjugal wrongs, if^it exists at all, is 
extremely rare, and thftt there is scarce* 
ly any other point on which such unr 
bounded freedom of judgment has bee|i 
exercised by each legislature. Every per- 
son, siii jurisy may, however, in ordinary 
cases, reiDove from one domicii to another^ 
as he thinks fit. C^n it then be either ex« 
p^djent or just, th^t by such ^han^ pf 
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place, one of the spouses, without the con- 
tsentof the other, should have power altoge- 
ther to subvert one of the most important 
conditions of the relation between them? 
Upon that footing no quality, indeed, of 
marriage, established either by the contract 
of the parties, or by the law under which 
their union takes place, could be «ecure 
from alteration at the pleasure of the hus- 
band. Total insecurity to the most import- 
ant interests of the other spouse, and of the 
children, must follow. Nor would the evil 
stop here ; for the law of the contract does 
not yfeld,and may, within its own territory, 
maintain the essential conditions of that 
contract, as indefeasible against the deci- 
sions of every foreign tribunal to which the 
parties may become amenable. Yet each 
sentence of divorce a vinculo, is a permis- 
sion and warrant from the authority which 
pronounces it, for the parties to marry 
anew with other individuals. Hence, these 
new connexions will be lawful in one coun- 
try, as founded upon the most sacred of 
contracts, and in the neighbouring country 
will be crimes calling for degradation and 
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severe punii^bm^nt. The childrea of thi9i« 
will 1^ legiumate, and eqtitled to sidcceed tQ 
all ioberitai^ce of honour or es^t^^e in the 
onR&y and bswstafd» ific^pable of leg^l s«iiicce^ 
gion in the other. In otljer wpiiils, a rulb 
^o inexpedjieot suid wnjx^st, must produae 
great coii^'usipn and distress if if. shall 
prevail in any country of the pirvHi^ed 
i^orld ; but to a degreei infinitely aggra^ 
vated, wh^re opposite l^ws with regard to 
the dissol'Ubility of mari;iag)e |>y judicial' sen* 
tence exist in 4ifiereot r>ealins of the same 
state, the nations of which ioim pne people^ 
as in Great Britain, . • 

The^ie views a^e in no respfrtt incooaiat? 
ent with the adnaission, that jurisdiction to 
i^y t\m action/ oli' divorce has, in this, in^ 
st^iice> and will always become vested iq 
the Con$istprial Court of Scotland^ wfaea 
the deteq^ftr i» Fegu^jaii\iy copve^ed befoiie 
it^ by citatien withiot the territoi^y* Th^ 
errpr and confusion lie tt^^neit di^ifigmahiDg 
tlie jurisdiction frpm^ . the rule , q^ desimru 
The sovereignty of feyefty io^epfUMlleffit ava^- 
picipal systeoiiOf ]aiR, 4oe$t indeed sequira 
th^t this jurifidi€tipn ^uld k^ exorcised 
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pind supported in freedom from, all foreign 
control, as well as universally in all actions 
npon contracts of every kind, brought un* 
der itS' cognizance. Biit it does not require • 
that the law of a foreign contract should 
be disregarded in questions arisrng upon ' 
that contract between citizens of another 

jcountrv. 

If it shall still' be contended, that it is ne« 
vertheless the paramount interest of every 
sovereign and independent system of law, 
to decide by its own rules upon actions 
against strangers, who have become subject 
to its jurisdiction, as it does in the cases of its 
own permanent subjects, it is answered, that 
the Boie object of law in the suits of private 
parties is to do justice between them, and 
can be attained only in questions arising 
from' their contracts, by giving ♦effect to 
their covenants in th^e, according to that 
sense in which the parties themselves must 
be held to have understood such cove- 
nants at the time they were entered into ; 
that is to say, according to the plaii) mean- 
ing of their engagements, et secundum legem 
loci contractus. Itefusa} to discharge this 
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debt of justice, as Dirleton has observed, 
could only serve to provoke similar ini* 
quity towards our own citizens when found 
within the territory of the law which had 
been disregarded, by way of reprisal. The 
:$tatm of a stranger, as naarried or unmar'- 
ried — divorced a vinculo matrimonii, or only 
separated a mensa et ihoro^ by judicial sen«* 
tence for »dultery» cannot be ^ matter of 
any concern to the law of the country, be- 
fore the tribunal of which lie happens to 
'be convened during a transient residence^ 
except as to the duty of the Judges to 
pronounce a right decision. 

The example of the law of England, and, 
the want of comitas^ which the courts of 
justice there are said to shew towards the 
municipal systen) of this country, in not af- 
fording tQ Scotch parties sentence of di* 
vorce a vinculo pf Scotch marriages for adul* 
tery, and in not respecting a sentence of 
divorce pronounced by a Scotch Cobrt a 
vinculo of an English marriage, has like^ 
wise been urged as proo^ that it would 
be inexpedient to abandon onr own law 
of 4ivorc^ to that of England, which will 
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make no oooces^ion in return. It is su^ ' 
cient to reply, that if this * charge were • 
well fbuxided, it would not therefore fellow, 
that comitas upon our part must be prejudi* 
cial to ourselves^ and consequently inexpe* ^ 
dient. Reprisals and retaliation are ex- 
traordinary measuref^ which independent 
states may sometimes find reason to adopt, 
but which are totally foreign to the duties 
of courts of law. It is only competent for 
them to consicter what is just in each partis 
cular case they decide. Thus only can « 
they obtain or merit respect £^t home or. ' 
abroad, and it ils by the force of reason 
alouie, that the opinions they adopt as . to 
the due operation of international i^w can 
be entitled to any weight beyond the limits ^ 
of their own territory. Even in point of ^ 
fact, too, it may be presumed,, that the as« 
sumption is erroneous^that cQtnitas towards 
the Scotch law, ami towards the decision of 
a Scotch Court in this matter, is refused in 
England. For, as to the remedy of divorce 
tf.(»>2cii/9of a Scotch marriage, , power may 
he wanting to give that remedy to citizens 
of Scotland in the ^Court of the sister kings 
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do<n^ the law. of ivhich ooly aothorizeK 4^ 
vmce amenfa et.th^ro; beci^aBQ wkea this 
pbv^t has imA . brat] vested ib Judgetsi for 
any purpcise^ or in any case^ j6 cannotbe d^- 
sumed. by ti^eiin to actomoKxiiiie 9(»*a(ftg6nL 
Appltcatioo to the Le^laftufe itself for tbait; 
ttfsaaore of redress, may consequentty, ih 
'srocb oircmmstanbes^ h^ the only fesouree 
.eompetemt. Again^ as to tbe Scotch i&^ 
teoce. of divorce,' whidi was not respeeted 
J^ the Engftkb' Jiidgteiin tb# trial o^ Lollj^ 
» ^. bigaoiVr i4l may have boea proTied, that 
^ too deccee;Jhsud been fraudalently and mki* 
l^wfoily obtained by the cfe vied of tbbt pair** 
ty, and this decree nuuy tberefore^haVe beea 
he^ t|Kbis of no avail to him, i|d it nitfj^' 
Iraye.been eoncldcfodi that tibis de^^iiee wai 
afnuUity, because it ^et aside, a marriage 
If biob was ii^oap&ble of dissolution by jiikdi^ 
^9ik sentefiee.. It isiikewiae to bec.iiemem«> 
l)ei?e4» thafc he was tried in a crimitaal (Dotuit 
for bigamy, and that the deer^e ^ l8tM 
Cfiowid^ial €oiirt waij a:Givii dsoliii^oe^ 
Tbei fksi hypothesis, as to the Benson. of dis«^ 
segsrding the Scotichi di?oi}ce^:n9ay, tfaem^ 
£Nfv. he iilufitiratedl by observinjgf, tihat no 



^ 



jia4gnieM c^ ^ cfvil Court, fm^idUileiidy tklr* 
t9JM)^# 99^ bf^r f crimwcil adioiL * For ex^- 
'^fppte,^ ^^fl?m^^o^'« eoaBpetent civil €£r]*/ 
sw(AiQiAg««^OP ;for ]^y«u3qb of a. jforged 
j^ikTi will qot> after tbe.oHme has been fkh^' 
lectod, prevent tria) a«d . tpenil cdnviotion 
m the qriiQin^ Cowrtvi U|joatbe other; hyw 
pothtisi^ >thQ Sootcb de^ierao* cf * dWovcew diV 
wdyiBgtbe rol^QD of iHisband aiidirmfe^ 
Qonstituteii J^ an ;^QgUdi inarr»ge, may 
^▼e 3f^)e«rfid'iii the s^vro. light as if jtibsd 
dissolved the relation of> paroiit'.and cfariid« 
ari^iri^ ^fi^iQ that mien, « by judicial ten- * 
teage, both being sqtaUy: totmpable of dia- 
^Wition by judicial .snoteayse m the view. of* 
the English law. To efxptatn the decisioiia 
or principles of the law* of Edglimd^ iasotv ' 
however, fcquisite beae, if that tttki oooU 
be perforiiied by a Scciteh Coiirt. The. rule 
e^that $ystetQ must btt considered befemljr' 
9$«t>iiftet ■ . 



» 



*•• •'■» 



■ > • 



The aole remaining atgiiment u^on the 
head of expedieocy, maintained by the 
pMrancri i$ derived f bom. am asramptieo, that 
imfi^nity will ioduiae the /pix)fligate amon^ 
the leoraried people of '£ngiaiid and Ireland 



« 



* 

to take up tbeir residence in this Kingdom^ 
fbr the purpose of forming or preserving' 
ailulterous connections beyond the reach of 
tlie.law. But, itHfs denied that tsuch impO'*^ 
nity can exist. Fbr it is the province of 
the criminal Imw to protect the interests of 
moraltty and>soeial order against ofl^nders 
of eii^ry d6scripticm» and it is not to be 
ddubtedthat any jast occasion would again 
calliinto actrvfty <^ose penal statutes of our 
laviagainst adultery, which have not been 
abrogated by disuse- 

rit is^ at the same tim€f, but too plain, 
tiiiit the dissolution of Bnglish marriages, by 
bur di vonce for adukery, must operate as a 
public/ and general invitation to all the 
mamed' .of the sister kingdoms, who are 
titedrof their union, and profligate in their 
nunnera, to come into Scotland and pollute 
thSaiCountry with their crimes, for the very 
purpose of regaining freedom. The records 
of the Consistorial Court, within these last 
ten yeaifs, BiSmd too much reason for be- 
lieving, that this danger is not ideal ; and 
it is easy, to foresee, that if the practice of 
granting such divorce in these cases shall 
be once fully established, the evil must in- 



» 

Cff^a^e ton. (k^rciQ iafkiii^ly pre^dicial to 

t)ie purity. eC.aM>ral^a(pQng the people o£ 
Scotland* . libvih in (rutb»< it. i§ . nol; rej^MsaU 
bpt giving .divorce... a ttineu/(^, of J^nglish: 
marriages, which must produce, isfric^. 
iii^ur$r to (Qur own aniiiiotpfd sy^n), ai|df 
tQjjkfae iBorsd aqd social in$i3repit&;Qt!,th)$ par: 

./ H«nc%.iK/QV«^y .irie^>wt .well of jfisti^ 
a^i.of :^xpedkDC3%) aQUjIr regarding the. pre^ 
sent case as a civil question ofrigbt bet^we^iv 
jlrivate partiipsi the deaiai^O) ought; to i^e 
giyen ai^dording to the rulie of that law by- 
wJbich their rights hi^vei beea e^tahlish^ 
By the acknowledged pnoQipliei^ of .interjata^ 
tkioal jruHsprtidenc^,. the purpuifir is, hpw* 
ei^r^ entitled, to the ^me riem,e^y..8he 
w$ijuld have bhtaincid from the judicatprt* 
of her own oovntry, but to nothing mpqe^ 
Separations mensa et thpro^'Sfrith separi^ 
alipiedt^ is undens^od to j^e the, redress sjie 
might bave^ if the defender meaie convened 
there injudicio. But for> this ,sbe does not' 
conclude in the presept actioDy. and» there* - 
fore, as ,it now standee it must be dismissed. 
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The other tfto Jiidges<kf th^Pfinfftry Cedn 
were also of opinion, that divorce <i vitociiAi 
matrimenii could nbt be proBloiifiGed ih thifs 
case ;^ but only upon the gwtrnd, thtft thi^' 
n^fi) domicil of the parties ap]^eaiped frotH 
the condescendencfe oiP the pwsuer W be- 
in £tigtand at 'the 'date of the action. And 
a judgment was given in these terms (9lh' 
December 1814) : " The Commissaries, 
''having considered thift CdndesoMidende, 
•'M^itb the libd ' and oertifieate. prodi^- 
*' eed, and vj^bole process, ift respect that 
^< thfe ' parties cKmifes^dly are Euglisb, aidid; 
•*thte marriage between them Was c^te^ 
** brated rn En^and^ and that the perma^ 
•* nent domi<:^l and true residencfe of both 
^ sihce theififlafri^ge has always been,&tld 
^ now iSi inthttt kingdom : Find, that thfe 
"alleged cotnmission of adultery by the^i' 
'''^tider in ^cbtUmd, and his V^dtiflee here^ 
*> ^hich, by the pursuer's own statemfeot^ 
'^appears to be i^mporary and traiifei^b^^ 
^^ can have no effect to alter the coQdkk>fl< 
" 6f the marriage between the parties ^iti^* 
*• dissoluble secundum legem loci emifractus:' 
''Therefore, find that this Court oandot pro-' 

11 
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•' nounce sentence of divorce a vinculo ma^ 
" trimonii, in terms of the conclusions of the 
** libel ; assoilzie the defefnder^ and decern.'* 

The case being thereafter submitted to 
the review of the Superior Court by bill of ' 
advocation for the pursuer, this deliverance 
was given by Lord Reston, Ordinary (6tb 
February 1815) : ** The Lord Ordinary, on 
" considering this bill and inferior Court 

process, appoints the bill to be printed, 

that it may be reported to the Court 
" along with the case of Edmonstone versus 
^* Lockhart ; and also ordains this bill and 
" deliverance to be intimated to the de* 
« fender/' ' 

Afterwards his Lordship gave this further 
deliverance and order (11th July 1815): 
^* The Lord Ordinary, having considered 
" this bill, with the proceedings before the 
^* Commissaries, arftl also the bill of advo- 
^' cation for Thomas Stirling Edmonstone, 
*• Esq, residing at Moorhouse, near Carn- 
^' wath, against Mrs Annabella Lockhart, 
" otherwise Edmonstone, with answers 
** thereto, also the bill of advocation for 
" the Honourable Mrs Mary Butler, or 

H 
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" Forbes, spouse of the Honourable Fre- 
" derick Augustus Forbes, lately residing 
*' in Edinburgh, jand Richard Hptchkis and 
James Tytler, Esqrs. writers to the signet, 
her attorneys ; and having advised with 
'* the Lords of the Second Division, before 
" whom and the Lords of the First Divi- 
^' sion, and the permanent Lords Ordinary 
" of both Divisions, counsel were heard in 
'^ behalf of the complainer in this bill, and 
** the said other two complainers, and for 
^^ the said Mrs Edmonstone, respondent, as 
** one of them, appoints memorials to be 
'^ lodged, which are to be seen and inteiv 
changed, and put into the Lords' boxes 
by the second box-day of the ensuing va- 
^^ cation, under an amand of L. 20 Sterling, 
*' agreeably to the interlocutor pronounced 
" of this date upon the bill of advocation 
'^ for the said Thomas Stirling Edmonstoue, 
" which interlocutor is here referred to." ♦ 






* The whole proceedings in the Superior Court will be 
found in the Appendix to this Tolume ; but, for coDYenieBce 
of the reader, the questions put bj the Second Division of 
the Court of Review to the other ten Judges of that Courts 
and their answers^ are also annexed here. These are^ 
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At the close of the discussions before the 
whole Court of Session, and in the Second 



^^ Is it a valid defence against an action of divorce in Scot- 
^^ land, on account of adultery committed there, that the 
<< marriage had been celebrated in England ? 

'^ Or, that the parties had been domiciled there, when the 
^^ marriage had been celebrated in Scotland ? 

^^ Or, v^ill it materially affect the defience, that the parties, 
^^ though married in England, were Scots persons, who had 
^^ thereafter cohabited in Scotland^ and. continued domiciled 
«< there ? 

^^ The ten Judges, to whom the above question has been 
<< referred, having maturely considered it separately, and 
^^ having also conversed together on the subject, are unani. 
^^ mously of opinion, 

^^ That it is not a valid defence against an action of di- 
<< vorce in Scotland for adultery committed there, that the 
<^ marriage had been celebrated in England. 

*^ Nor that the parties had been domiciled there, when the 
^^ marriage had been celebrated in Scotland* 

*^ And, lastli/^ they are of opinion, where the parties are 
<^ Scots persons happening to be in Engiaud when their mar- 
^* riage v^as celebrated, but who thereafter returned to Scot* 
*^ hind, and cohabited and continued domiciled there, that 
** these circumstances can never aid the defence against an 
^^ action of divorce in Scotland for adultery committed there, 
*^ on the ground that the marriage had been celebrated in 
^^ England. On the contrary, they are of opinion, that 
^* these circumstances will materially support the plea of the 
*^ pursuer of the divorce. 

'^ In giving this opinion, they think it necessary to add, 
^^ that they take it for granted that there is no objection to 
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Division of that judicature, this interlocutor 
was given by Lord Reston (ftth March 
1816) : " The Lord Ordinary, having again 
" considered the bill and procedure, with 
" the condescendence, and advised with the 
** Second Division, and the Court being of 
'* opinion that the case ought to be remitted 
" to the Commissaries, with instructions to 
" recal their former interlocutor, and allow 
further inquiry as to the domicil ; but be- 
ing equally divided in opinion, whether 
^* this inquiry should be limited to the do- 
'* micil of the defender, or extended to that 
" of both parties, supercedes advising the 
" case till May next/' 

The opinion of Lord Pitmilly being af- 
terwards obtained, a judgment remitting the 



*' the jurisdiction of the Court from the want of that resi- 
^* dence or domicil in the parties which is necessary to found 
^' ciTil jurisdiction. And also^ that there is no proof of 
<^ collusion between the parties, either by -direct evidence or 
<^ necessarily arising out of the circumstances of the case, as 
^^ they mean to give their opinion only on the abstract ques- 
^*^ tion put to them, and to say that the mere fact of the 
*< marriage having been celebrated in England, whether be« 
^^ tween English or Scots parties, is not per se a defence 
^^ against an action of divorce for adultery committed here.** 
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cause was then pronounced in these terms 
(1st June 1816) : '* The Lord Ordinary, 
having resumed consideration of this cause, 
and again advised with the Lords of the 
" Second Division, when Lord Pitmilly was 
" present, remits to the Commissaries to re- 
" cal their former interlocutor, to allow the 
" pursuer to prove that the defender was 
^* domiciled and, resident in Scotland when 
** the action was raised, and also to make 
" what inquiry they may think proper and 
*' competent, in order to ascertain whether 
*• the present process be collusive, and there- 
'* after to proceed according to law." 

In obedience to this remit, the Commis- 
saries (7th June 1816) recalled their former 
interlocutor, and proceeded in the action, 
according to the directions of the Superior 
Court, At the same time, the case of Ed- 
monstone, referred to in the interlocutors of 
the Lord Ordinary, was likewise t^eibre 
them by another remit, * and, in that case, 
the Second Division of the Court of Session, 
in conformity to the opinion of the other ten 



^ See foUowiog Report 
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Judges, had decided, that it is not a valid 
defence against an action of divorce in Scot- 
land, for adultery committed there, that the 
V^rriage had been celebrated in England. 

The proof led by (he pursuer, Mrs Le- 
vett, was extremely concise, with respect to 
the quality of the defender's residence in 
Scotland,*and altogether failed to establish 
that he had lost his native domicii in Ensr- 
land, or acquired a new domicii in this 
countrv. 

Under the oath of calumny, the pursuer 
herself was likewise very fully examined 
as to collusion^ and her answers were com- 
pletely negative of that objection. 

In these circumstapces, all the Commis- 
saries were of opinion, that the conclusion 
for divorce a vinculo matrimonii could not be 
sustained, and an interlocutor was therefore 
now pronounced in the following terms :— 
'* July 19, 1816. The Commissaries, hav- 
" iqg resumed consideration of this process, 

and having particularly considered the 

answers made by the pursuer to the ques- 
" tions put to her under the oath of ca- 
** lumny, in obedience to the instructions 
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^^ contained in the last part of the remit 
" from the Superior Court, find, that there 
^ is no ground in this case for suspecting 
•' any collusion, either relative to the insti- 
*' tution of this action, and procedure there- 
" in, or relative to the defender's coming to 
*' Scotland, and continuing here till he re- 
" ceived his citation. Having also attend- 
'* ed particularly to the instruction contain- 
•' ed in the first part of said remit, which, 
** although the defender had been personal- 
" ly cited, directs the Commissaries *' to al- 
" low the pursuer to prove that the defender 
" was domiciled, and resident in Scotland 
" at the date of the action ;'' and consider- 
*' ing that the personal citation of a fbreign- 
" er within this territory, is attended with 
'* the very same effect as an execution left 
** at the dwelling-place, where he had ref- 
^ maiiied forty days, which law regards as 
** his presumptive domicil, the Coramissa- 
^^ries apprehend that the Su(jerior Court 
^ requires evidence, not of this presumptive 
^ domicil, the necessity of inquiring into 
** which appears to the Commissaries to be 
^ superseded by the personal citation against 



it 
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" the defender in process, but that the de- 
*' fender had established a real domicil in 
*^ Scotland, at the date of the action : Find, 
upon full consideration of the proof led 
by the pursuer, and of her pleadings on 
** record, that both parties in this case are 
*' confessedly natives of England, and that 
" the real domicil of both, when married at 
" London in the year 1802, and also during 
'* their whole cohabitation as husband and 
wife, has always continued to be in Eng- 
land, or in other places subject to the 
English law : Find, that the defender, in 
particular, continued to reside in bis Eng- 
^* lish domicil, until he came to Scotland in 
*' February 1813, after having previously 
" deserted the pursuer in England : Find, 
*• that he afterwards did remain in Scot- 
^' land till this action was raised in October 
*' 1814, but merely as a lodger, from week 
^ to week, at inns and lodging*houses iti 
various places, without any change of his 
real domicil in England, and without any 
*' fixed residence here. In respect that such, 
*' mere presence of a foreigner in this coun- 
'^ try, as may suffice to found jurisdiction. 
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«• however long continued, does not neces- 
sarily and always infer that the law of 
Scotland must apply its municipal rules 
upon questions where he is a defender, 
in preference to those of his own country, 
^* and that our law, on the contrary, as in 
•' the case of intestate personal succession, 
allows inquiry to be made as to this real 
domicil, and upon principles of interna- 
" tional law, adopts the foreign rule of that 
domicile when this course may seem just 
and expedient ; and in respect also, that 
a change of the real domicil made bona 
^'Jide et animo remanendi at the date of the 
action, seems, in a peculiar degree, requi- 
site to authorize the adoption of our mu- 
nicipal rule, in preference to that of the 
♦' English law, upon a question by which 
'^ this English defender's status of husband, 
" arising from an English contract, is affect- 
ed : Find, that the pursuer has not esta- 
blished by evidence, that the defender 
^ held that real domicil at the date of this 
'* action, which was requisite to be proved, 
*f SeparatitHj find the allegation that Scot- 
^^ land is the locus delicti or rei gestos, in re- 
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'^ spect the defender committed adultery 
** here, of no importance or relevancy to 
^^ the present action, becaase, in consistorial 
•' processes of divorce, acts of adultery are 
"founded upon merely arf c/ri7ew effectum, 
'* and for redress to the private parties in- 
** jured, and decrees have accordingly been 
'^ hitherto pronounced in these by this 
** Court, without distinction, whether the 
'' crime had been committed in Scotland, 
'* or in any other country of the world ; * 
^* although, in criminal causes before the 
" competent tribunal, When the crime of 
*^ adultery is prosecutekl ad vindictum public 
** caruy the locus delicti is an essential cir- 
^ cumstance : Therefore, assoilzie the de- 
'* fender from the conclusions of the present 
^ action, as laid for divorce a vinculo matrix 
*' monii ; but in respect there is no rule of 
^f the law of Scotland, which prohibits the 
** Comoiissaries from granting a decree of 
^' separation a mensa €/ thoro, and for sepa- 
^' rate aliment to this pursuer, on the 
^ grounds alleged in her libel ; while a de- 
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*^ cree, so qualified, would oorrespond with 
^^ thie priociples of international law ; ap- 
'' (xxint the pursuer to state whether she 
^^ will restrict her cx)nclusions to this inferior 
** remedy." 

In explanation of the grounds of this de^ 
cision» the officiating Judge ^ observed, that 
the first duty of the Radical Court, under 
the remit from the Tribunal of Review, waii 
to give obedience, in full conformity to the 
spirit, as w^ell as to the letter, of the in* 
structions contained in the interlocutors 
traosmitted upon the bill of advocation* 

With respect to the point of collusioot 
this duty had been performed without any 
difficulty. No circuinstance bad appeared 
in the cause which gave the slightest indi<- 
cation that the pursuer liad any concert or 
understanding with the defender, directly 
or indirectly, restive to his placing himself 
under this jurisdictioQ, or as to the action 
she had raised. Her oath, consequently, 
was the only mean of inquiry upon ibis 
bead to which recourse could Im imd, and 

V 
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her deposition was sufficiently explicit, con- 
sistent, and satis£su^tory, to remove all ground 
for suspecting any collusion on her part. 
The jtidgmemt of the Court must, therefore, 
in the first place, clear the suit in the most 
unqualified manner of that objection. 

The other o,bject to which the investiga- 
tion of the Primary Court had been direct- 
ed, was to ascertain from the proof which 
the pursuer might lead, whether the defen- 
der was domiciled and resident .in Scotland 
when the action was raised ? 

No difficulty had occurred as to tt^ ques- 
tions to be put to the witnesses, or as to the 
import of the answers which they gaye. In 
terms of the remit, the pursuer had been 
left to take her own course in this proof. 
She cited such witnesses as she thought pro- 
per. Every question suggested was put to 
them, and their whole aBfiwers were fully 
entered upon ihe record. 

Thus far the duty of obedience was plain 
in its nature. Neither was there any diffi- 
culty in estimating the amount of the proof 
with respect to the true quality of the de-^ 
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fender's domicil and residence in Scotland 
previous to and at the date of thi3 action. 
The pursuer bad indeed established^ by her 
evidence, with the utmost precision, that 
her husband, the defender, had travelled 
from England to this country in spring 
1813, and had remained here as a stranger, 
from week to week, at inns and in furnish- 
ed lodgings, until he received his citation 
on the 6th of October 1814. But there 
had been no attempt made by her to shew, 
that he had any home« establishment, or 
concerns of business in this country. All 
the explanation given of his conduct or of 
his motives for coming and remaining here, 
was the pursuer's statement in her conde- 
scendence, that he had previously deserted 
her society in England, after he had been 
sued there for restitution of conjugal rights, 
and that, before be came here, he had 
formed an adulterous connection with Eli* 
zabeth Osborne, which continued to subsist 
in this country. Unless it were to be sup- 
posed that he wished to give the pursuer 
an opportunity of dissolving their marriage 
by this action, no farther indication of his 



Ksasons for coming to Scotlai^, and con* 
tinuing here, could be any where found ia 
the record of this cause. Consequently, 
it was clear, that the defender had acquir- 
ed no real domicil in Scotland ; and that 
be was, at the date of the action, in every 
sense, according to the construction of 
law, as exclusively a citizen of England 
as he had been when he first crossed the 
Tweed. 

In these circumstances, the question for 
decision now came to be, Whether the con- 
jugal relation between the parties and the 
defender's f/^/2/^ of husband should be con« 
sidered according (o the municipal law of 
England, which was his own country, or 
according to the municipal law of Scot- 
land? No direction had been given by 
the remit, except to ascertain what his do- 
micil and residence had been at the date of 
his citation, and afterwards to proceed ac- 
cording to law. ' What quality of domicii 
and residence, then, was requisite to give 
the preference to the rule of' the Scotch 
law ? Was it the presumptive domicil as- 
sumed, for the purpose of founding juris* 
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diction, in the case of a stranger, from the 
&ct of his dwelling forty days in this terri- 
tory, or the real domicil chosen animo re- 
manendi, by the rule of which, if he had 
died intestate on the day he was served 
with the summons, his personal succession 
would have been distributed ? 

The Second Division had not asked the 
opinion of the other ten Judges of the Su- 
perior Court, with respect to the legal con- 
sequences of the facts alleged as to the do- 
micil and residence of the defender at the 
date of the action ; and the questions<and the 
answers, which appeared upon the record 
of their proceedings, bore relation only to 
the domicil at the date of the marriage. 
But the Judges of the Second Division, 
when they resolved, by their interlocutor 
of the 9th March 1816, "to allow further 
** inquiry as to the domicil," were equally 
divided in opinion, *' whether this inquiry 
" should be limited to the domicil of the 
*' defender, or extended to that of both par- 
" ties ?" Evidently, therefore, the real do- 
micil alone was then the subject of consider- 
ation ; for one kind of domicil only is spe- 
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cified in this interlocutor. As to the pur- 
suer, Mrs Levettp that could not possibly be 
the presumptive dotnicil assumed Jictione ju- 
ris, to afford opportunity for citation, be- 
cause she was the party at whose instance 
the citation was given ; and, for the pur- 
pose of founding jurisdiction and maintain- 
ing the action, it was not necessary that she 
should ever set her foot in Scotland^ pro- 
vided that she gave a mandate to some 
person here qualified to act for her. * As 
to the defender, again, it must be matter of 
necessary inference, that domicil, taken in 
the same sense, was the subject of consider- 
ation ; for the very same phrase was used 
in relation to both parties* 'Besides, the 
execution returned upon the summons 
proved that he had been personally cited 
to the action at Edinburgh. A presumptive 
domicil, therefore, which might admit of 
citation in absence at the dwelling-place of 
the defender, could as little be requisite to 



* Even the pursuer's oath of calumny might be taken hy 
commission in England upon cause shewn, of which there 
are many instances on record. 
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be proved with regard to him, as with re- 
gard to the pursuer, and, consequently, 
could not be supposed to have been in the 
view of the Superior Court when their in- 
terlocutors were pronounced. 

The defender, indeed, had ^^ residence'* 
here, for it was proved that he continued 
in Scotland from some time in February 
or March 1813, till he got his citation 
upon the 6th of October in the follow^ 
ing year. But it was also proved, that 
he did so remain without a house of his 
own, or establishment, or real property, or 
business, or permanent object of any kind 
in this country. Now, a stranger dwelling 
at inns and furnished lodgings, where he 
hires his accommodation for the week, does 
not, in the eye of law, thereby become 
even an inhabitant of this country, or cease 
to be one of the land in which he has his 
proper and permanent abode ;* more espe- 
cially when this last has been the place of 
his nativity. His description here con- 

• Voet, a4 VuO. lib. 50. tit. 1. § 1, 9, S. 
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tinues to be that of a stranger merely, un^' 
til he apquires a permanent home and esta-f 
, blishment. * Nor will he even then be- 
come a citizen, unless there are facts infer- 
ring that he has transferred his real domicil 
from his native country to Scotland. By 
the Roman law, ten years residence of a 
foreigner as a student at an university was 
requisite to constitute such a domicil. Asr 
suredly, then, in no legal view can the de- 
fender, Mr Levett, be regarded as having 
any domicil in Scotland, or any residence 
here, otherwise than transiently, and as an 
English stranger. 

It must be remarked, too, t*hat while un- 
der the interlocutor of remit, considered in 
connection with the previous interlocutors 
of the Court of Review, no inquiry as to 
the pursuer, Mrs Levetfs, domicil has been 
competent ; the real domicil of her hus- 
band, the defender, appeared, from her 
own proof^ to have been in England at 
the date of the action, and thatf by infer- 



* Lib. 10. Codicis, tit. 39. leg. 2, 3, 4. 
Ihi^ lib, 1. tit. )(l»Reg. 339. % 1, 3. 
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ence of law, consequently is her domicil 
atlso. The place or situs of the conjugal re- 
lation between them, by the law of which 
all their reciprocal duties as spouses fell to 
be regulated, was, therefore, unquestionably 
in England at the date of this action. 

The only other ingredient of the case in 
point of fact, either alleged or proved, is the 
commission of the crime of adultery by the 
defender within this territory. But, from 
the date of the institution of the Consisto- 
rial Court in this kingdom to the present 
day, it has never been held necessary, or of 
importance to an action of divorce for adul- 
tery maintained here, that the locus delicti 
should be in Scotland. On the contrary, in 
many cases on record, the crime was. commit- 
ted beyond the limits of Scotland, sometimes 
altogether in another quarter of the globe.* 
In a very great number of cases, the de- 
cree dissolving the marriage has proceeded 
on proof of adultery abroad as well as in 
Scotland, without any distinction ; and in 
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no instance was it ever sustained as an ob- 
jectioD, that the proof offered was of a crime 
not coii^mitted within this • territory. The 
principles, too, on which this uniform prac- 
tice has been founded, seem evident and 
unquestionable. Divorce is the remedy of 
the party injured, for the private wrong, 
which that party may overlook or pardon 
at pleasure, and even at all stages of the ju- 
dicial procedure after the action has com- 
menced, until a final decree dissolving the 
relation with the guilty has actually gone 
forth. The injury consists in the breach of 
the vow of fidelity. It is neither aggravat- 
ed nor lessened by the circumstance, that the 
crime has been conunitted within the terri- 
tory of the doraicil, or beyond the limits of 
that territory. Hence the locus delicti can 
furnish no plea either in support of the civil 
action, or in defence against that action. 

A confusion has no doubt sometimes a- 
risen even in the style of judgments and 
judicial proceedings, from the circumstance 
that this civil action is founded upoq a cri- 
minal fact. But the instances are innume- 
rable in the lasy of Scotland of actions pure- 
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ly civil which arise from delinquenc^r, and 
are nevertheless maintained for civil repa- 
ration only to the private party. 

Supposing these views of the facts and 
of the state of the question to be correct, the 
argument io favour of the law of the domi- 
cil rested on the following grounds : 

The essential qualities of marriage, as un-- 
alterably fixed by divine institution, are the 
same throughout all Christendom, and it is 
in this sense that marriage is a contract 
juris gentium. Consent of the parties, se- 
riously and deliberately given, is, indeed, 
the basis of this contract, as it is of every 
lawful and voluntary agreement. But the 
relation constituted by marriage, and which 
is the subject of the consent between the 
husband and wife, distinguishes it from all 
other civil contracts, as, according to the 
definition of Justinian^ " viri et mulieris 
*' conjunctionem individuam vitse consue- 
•'tudinem continentem/ * or, " conjunc- 



• ( 1. Inst, de Fbt. Pot. Voet, ad P»nd. lib. zxiii. tit. 20. 
§ 1. Stair's Inst. b. i. tit. 4« % 2. 
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'' tionem maris et foeminae consortium om** 
'' nis vitae divini et humani juris communi* 
" cationem/' in the words of Modestinus. 
And as to its origin and peculiar attri- 
butes, Lord Stair has strikingly observed, 
^' That marriage itself, and the obligations 
*• thence arising, are jure divino and natural 
appears thus; \st. Obligations arising 
from voluntary engagement take their 
*' rule and substance from the will of man^ 
and may be framed and composed at his 
pleasure. But so cannot marriage, where-^ 
^* in it is not in the power of parties, though 
" of common consent, to alter any substan- 
tial, as to make marriage for a time, or 
take the power over the wife from the 
" husband, and place it in her or any other, 
" or the right of protection and provision 
'* of the wife from her husband, and so of 
" all the rest. Which evidently demon- 
'' strateth, that it is not a human but a 
'* divine contract/' Hence, in the general 
view of the subject, and considering it as a 
contract jurh gentium^ it is evident, that 
no stipulation can be made a part or a 
condition of a Christian marriage, which is 



it 



not implied in the nature of the contract 
itself as immutably fixed^ Neither is there 
any difference as to principle in the several 
definitions that have been given. These 
only vary as to the mode of expression, and 
as to the degree of illustration which they 
afford; 

Mutual fidelity and affection are among 
the reciprocal engagements of the parties,^ 
either expressed or necessarily implied^ and 
these they must be held to pledge to each 
others without any limitation. But no pro^ 
vision can be made by them in contracting 
marriage^ as to the kind or measure of legal 
redress which shall be competent, if their 
engagements shall not be performed, or 
shall be violated on either side. For no 
equivalent or compehsation can be stipu- 
lated as 9. substitute for performance of the 
essential conditions of marriage, 'and these 
admit of no qualification. In the event of 
failure, it is, therefore, necessarily letJt to the 
municipal law of each territory, to prescribe 
the nature of the reparation wbieh the in« 
jared party may pbtain^ with reference to 
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the original standard to wfaicb all Christeo^ 
dom appeals. The legislaitive power^ too^ 
by which the meaxMsi of ohtakiing redress 
must be applied, is altogether indepeodenft 
of the will or control of the private parties, 
and any stipidation entered into by tbem^ 
contradictory to the law, which it imposes 
and alters at pleasure, would be nugatory 
if attempted. !No additional agreement, 
then, of parties, either to provide or to exp» 
elude a particular remedy in case of adul* 
tery^ can possibly enter into the essential 
conditioiis of a marriage, or can be coofoundh 
ed with them. It is eqimlly impo8»Me to 
control or influence the poblic. law of any 
territory as to divorce by private paction^. 

To ascertain wbethdr the municipal rules 
provided in each state for en£bfcing per« 
formance of conjugal duties, or affi»:ding 
redress in case of their violation, become 
ipso jure essential conditions of all marriages 
celebrated within its territory, seems to> be 
the next step^ of the inquiry. 

Bv the law of Scotland, dissolution of a 
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lawful marriage* is permitted only upon 
the ground of adultery, as expressly recog- 
nized in Scripture, or upon the ground of wil- 
ful and continued desertion, as conceived to 
be there permitted. Consequently, no rule of 
foreign law which authorizes divorce avincub 
for any cau3e not consistent with the essen* 
tial conditions of the contract and with the 
Divine Law, by the interpretation of that 
authority to which we owe obedience, such 
as incompatibility of temper, involuntary 
and temporary absence, or the superveni- 
ence of mental or corporeal disease ; and 
no decree of a foreign judicature proceeding 
on such a rule can affect the conjugal rights 
of a subject of Scotland in this forum. 

The same principles apply to foreign rules 
of law and judicial decrees which regard 
the constitution of marriage. These also 
receive effect here only in so far as not in- 
consistent with the nature and institution of 



* When marriage has been nnlawfally contracted^ it is set 
Mde in Scotland hj an action termed Declarator of Unlm 

lity. 
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this peculiar contract. Thus a marriage 
contracted by a party beneath the lawful 
"age, or within the forbidden degrees of pro- 
pinquity, or a second marriage, while the 
first stood undissolved by death or divorce 
'a vinculo matrimoniip could not be sustained 
here as the ground of any action for conju- 
gal rights^ however it might be supported 
by any foreign rule or decree. 

All municipal regulations, whether rela« 
tive to the constitution of marriage, or to 
divorce, which have been established by lo- 
cal statute or usage, and which the legisla- 
tive power in each independent nation may 
impose or alter, are, likewise, even when 
not at variance with the nature of the con- 
tract or with holy writ, of a character and 
description entirely di£Perent from its inhe- 
rent and essential qualities. 

Therefore, while every legislature has the 
power of prescribing rules for its own sub- 
jects within its own territory, and while in- 
ternational law generally supports the deci- 
^ons of the local judicature, pronounced ac- 
cording to the law of the place, in ail other 
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countries where the jus gentium is acknow- 
ledged, there is a necessary limitation of 
this doctrine, and foreign rules of law can- 
not be respected here when these are oppo- 
site to the fundamental principles of mora- 
lity, justice, or religion, which govern in 
our municipal system. Hence, as to ques- 
tions of marriage and divorce, in particular, 
oo inference or argument can he legitimate- 
ly drawn from rules or decisions in other 
countries which rest upon opposite tbunda- 
tions, and where the principles are entirely 
diflferent, all analogy fails. A right of po- . 
lygamy, or of despotic power in the husband 
to inflict personal punishment upon his wife, 
for example, could not be enforced by a fo-^ 
reign party in this judicature, upon what* 
ever authority it might be maintained in 
their native land. 

But, in the two sister kingdoms of this 
island, it cannot be denied that the laws of 
both, as to divorce, although different, ap« 
peal to the same standard, and are consist* 
ent with the essential conditions of a Christ** 
ian marriage. By the divine precept it is 
not imperative to grant divorce a vinculo 
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for adoltery, but merely permissive. There- 
fore, the legislative power was equally at 
liberty to authorize that remedy to be giv- 
en in Scotland, and to refuse it in England. 
The proper subjects of* the realm, in each 
country, owe obedience to their own law 
only. But when the parties, as in the pre- 
sent case, are proved, by their real domicile 
to be permanent subjects of the neighbour* 
ing kingdom, and not of Scotland, do not the 
principles of international law require that 
we should respect the EngHsh restriction 
of the right of divorce, in the due admi- 
nistration of justice, between these stran- 
gers ? — ^And is it not enough for the solu- 
tion of this point, that the true quality of 
the defender, Mr Levett's, domicil, at the 
date of the action, is ascertained to be Eng- 
lish ? 

According to the remit of the Superior 
Court, there can be no question, that if his 
real domicil had appeared from the proof to 
have been in Scotland at the date of this ac- 
tion, it was the .opinion of the Judges, who 
there decided this point, that the conclusion ^ 
to dissolve the defender's marriage should be 



C0K6IST0KIAL DSdlSIONS* 141 

sustained. For, altbougti the law of the con* 
tracthad been adopted, in the present case, by 
tha interlocutor of the Primary Judicature, a 
special instruction has been given to recal 
that interlocutor. In another case, like- 
wise, of Edmonstone against Lockhart, * 
where the parties had been married in Eng-r 
land, but were, in every view, exclusively 
citizens and subjects of Scotland, two of the 
four Judges in the Primary Tribunal were 
of opinion, that divorce a vinculo matrimonii 
could not be granted ; and a special inter- 
locutor to this effect having been accord- nee. 9, 

1814 

ingly pronounced, upon an application for 
review, the Superior Court remitted, with March e, 
instructions, to alter the interlocutor com-^ 
plained of, and to sustain the action. 

It could, indeed, be of no importance, 
that Mr Levett's original domicil was £ng« 
lish, if the evidence had established, that he 
had really changed his domicil, and, by per- 



* See the following Report. See also Report of the de- 
Gision of the Superior Court in the three cases of £dmon«. 
stone^ Leyett, and Forbes, by the collector for the Faculty 
of Ad?ocates. Appendix, Note (G.) 
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manent settlement in this country, had be-^ 
cooie exclusively in this sense a citizen of 
Scotland at the date of the action. For 
such total change of douiicil is lawful, and 
does actually take place permanisntly, and 
animo remanefidi, in many cases, between 
these countries every day. The citizen of 
England, who thus becomes a Scotsman, 
by fixing his residence and the seat of his 
family and fortunes exclusively, and for life, 
in this country, forms thereafter his peculiar 
connection as a subject with the law of 
Scotland, and ceases to have any* connection 
with the municipal law of Kngland, which 
is foreign, and of no obligation as to our ci- 
tizens here. Suits in this Jorum^ especially 
relative to the personal condition of a citi- 
zen who has his real domicil within this 
territory, can only be tried under the law 
of Scotland, and according to its ruleSr 
This proposition is self evident, and ap- 
plies, without exception, to all judicatures* 
whether primary or of the last resort, and 
wherever Courts may sit to try causes which 
are purely of the Scottish law. 

Even the circumstance that the contract 
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has been entered into at a foreign place, 
is of no importance with respect to mar- 
riage. For it implies no intention of the 
parties to exclude the law of their futurjB 
domicil, which must prevail independent- 
ly of their will, if they shall afterwards 
change their country, and settle perma- 
nently in another territory. For example, 
two Protestants of France, who had been 
married there before the edict of Nantz 
was revoked, could not, by the rule of the 
municipal law in that country, be divorced 
a 'Vinculo upon the suit of the one (or adul- 
tery of the other. But they might after* 
wards, during their cohabitation, emigrate 
to Scotland, and settle here as naturalized 
citizens, under the act of the 7th of Queen 
Anne. After all connection with the French Cap. h 
law had been thus dissolved, »nd after their 
allegiance and obedience had thus been 
completely transferred to the law of Scot-r 
land, could the husband's action for divorce 
a vinculo^ according to the \^ of Scotland, 
for adultery of his wife, have been barred 
in this tribunal by the municipal rule of 
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France? Even in that country, the sub* 
mission of parties of this description to that 
rule must have been contrary to their reli- 
gious principles, and matter of pure neces- 
sity. Here they owed no obedience to the 
French law, and that law had no connec- 
tion with them, or with their domestic con« 
dition, when actually citizens and subjects 
of Scotland. 

No deduction could be necessary to prove, 
that, according to the principles of interna- 
tional law, a person who was originally an 
English citizen, mighty in the same manner, 
by emigration from that kingdom, and per- 
manent settlement in Scotland, become ex- 
clusively, as to all points of municipal dis- 
tinction, a citizen of this country. Before 
the union of the Crowns of England and 
Scotland, at tlve death of Queen Elizabeth, 
England was as much a foreign state as 
France. By the incorporating union of the 
nations, no alteration was made in their 
respective laws which could affect such a 
point. 

Great difficulties have, indeed^ been con- 

7 



bONSISTOmA.L DBCISI0V9. 145 

ceived, in ordinary cases, to stand in the 
way of ascertaining the fact, whether parties, 
by origin English, have abandoned their na^- 
tive domicil, and really settled in Scotland* ^ 
These difficulties had likewise been supposed \ 
to lead to much uncertainty, with regard to 
the state of the conjugal relation between 
the spouses, and, consequently, with regard 
to the rights of their offspring as to legiti- 
macy and succession^ if the law of the real , 
domicil shall be preferred to that which 
prevails at the place of the contract. But » 
any argument which might be reared 
upon these grounds, had already been 
rejected by the decision of the Superior 
Tribunal, in the case of Edmonstone, * 
which was binding and conclusive here. 
2rf/y, If the point were open, the danger 
was imaginary. In the legal sense, ac- 
cording to every definition, a permanent 
settlement was essential to the establish- 
ment of a new domicih A clear proof 
of change, too, was always requisite to 



* See next Report. 
K 
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. warrant an inference^ that the native domi-> 
cil has been abandoned, and a new one con-^ 
stituted animo remanendi. Thus, the most 
judicious and accurate of the commentators 
on the civil law had observed : * " Quoties 
, ** autem non certo constat, ubi quis domici-^ 
^* Hum constitutum habeat; et an animus sit 
'' ind^e non discedendi ; ad conjecturas pro-^ 
. ^* babiles recurrendum, ex variis circumstaa- 
*^ tiis petitas, etsi non omnes ^qpe firmsef, 
** aut singulee solae consideratse non aaque 
<* urgentes sint. Sic enim in dubio, in loco 
** originis et domicilio paterno quemque pree^ 
^* sqmi continuasse domicilium jam ante 
^* dictum." In the 3d place. That danger 
to the good order of society, which real-^ 
ly must arise from any uncertainty as to 
matters of such iafinite and general i(n- 
portance^ was to be apprehended, not from 
adopting the clear and universal principle 
of domicil, but from confounding munici- 
pal regulations as to divorce with the esseib 
tial qualities of marriage. 
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To prosecute this pkh of the inquiry far- 
ther was, however, unnecessary for the de- 
cision of the present case. Because, ihe 
proof taken by {He pursuer left ho fooha to 
doubt, that her husband had not estab1isii« 
ed a real domicil iii IScotlahd, so as to be- 
come, in construction of ]dw, A citizi^n and 
siibjfect of thi's cburi^ry rather t!hah of Eng- 
land. His iriesidence here coiild merely 
liave furnished oppbriuhitjr to cite him 
in absfence at his dwelling-place, i? he Kad 
not been personally ildund. To constitute 
hith a party in judicio^ that cftation was, 
hfevertheless, sufficient. It would have 
been Equally so, if he had arrived in Scot- 
land for the first time in his life, immedi- 
sttely before it was given. Consequently, 
it Vi^as of no importance how long he has been 
here, if only in the chiaracte'r of a stranger; 
for the doubt Was riot with respect to the ju- 
risdiction. 1^0 objection, on that head, op- 
j>osed the suit. The pursuer was also exempt- 
fed from suspicion of collusive coiicert, by 
the terms of her oath, and by the absence 
of all ground for such a charge against her. 
Granting, therefore, that the defender might 
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have come to Scotland, and resided here 
for the tinae specified by the witnesses, 
without any view to this action of divorce, 
the concession could have no effect upon the 
question at issue ; since, if his intention 
had been to favour the suit, this circum- 
• stance, without the direct or indirect parti- 
cipation of the pursuer, in some arrange- 
ment to promote his purpose, could not 
have affected her action : and if his resi* 
dence here was not with any such fraudu- 
lent intention, it could only weigh in sup- 
port of the jurisdiction, which was admitted. 
Still, however, our jurisdiction attached to 
these English parties and their cause, to no 
other effect than it would have done, if the 
defender had got a personal citation with- 
in the first hour of his presence in this 
country. And the point remained entire, 
whether, when the Scottish judicature holds 
unexceptionable jurisdiction over English 
parties, neither of whom had a real domicil 
here, in an action of divorce for adultery, 
the rule of the English law, which did not 
permit dissolution of their marriage by ju- 
dicial sentence, or the rule of the law of 
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Scotland, which did, should, in this situa- 
tion, be preferred. 

Upon this point no decision in any con- 
tested case had been found or prior date to 
the action of Elizabeth Utterton against 
Frederick Tewsh, instituted in May 1811, 
which could be regarded as a precedent. 
And since that time, the remit from the 
House of Lords in the case of Lindsay a- 
gainst Tovey, and the subsequent judicial 
discussions in other causes, had kept the 
question open. In those of BruQsdon a- 
gainst Wallace, 9th February 1789, Die, 
Dec, and Morcombe against Macclelland, 
27th June 1801, Fac, Col. the jurisdiction 
was not sustained, because the defenders 
had no domicil whatever in this country at 
the dates of the actions, and had been cite4 
edictally, upon no other ground, except that 
they were alleged to be amenable radone orU 
ginisj which was found insufficient; The in- 
stitutional writers of the law of Scotland like- 
wise have furnished no direct authority. 

With respect to ordinary civil actions, it 
was, however, certain, that the Judge should 
in general adopt the foreign rule in cases 
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relative to foreign coQtracts, apd between 
foreign parties. This maxim was only qua- 
lified by the exception^ that no injury shall 
thus be done to any important domestic in- 
terest of the state, or of its subjects, or mu- 
nicipal law. Comiias or courtesy had beei) 
assumed as the guiding principle here by 
jurists, upon the supposition, that such re- 
spect to foreign law was to be regarded as a 
concession. But.it was evident, that when a 
foreign rule was necessary to be applied, in 
order to obtain the ends of justice, that rule 
in truth was then adopted for the u$e of the 
jurisdiction, and thus became part of the 
municipal law for that occasion. A debt 
contracted in the British Indian dominions 
became exigible here in this manner, with 
interest secundum legem loci contractust at a 
rate which it would by statute be usurious 
and criminal to stipulate in a Scotch agree- 
ment, and many other instances were fami- 
liar. Oi jurisdiction ^ certainly there was no 
surrender or abatement in chposin^ that rule, 
whether municipal or foreign, to guide the 
decision which the. Court found would best 
promote the ends of justice in the particu- 
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kr case before it ; aqd the sovereignty aed 
iodepeiaideiice of the municipal law entire- 
ly consisted in the free exercise of jurisdic* 
tion. When, without any prejudice to our 
interm^l interests^ and even with advantage 
to these, the personal rights and oonditioo 
or status of strangers under their own law, 
could be considered and preserved in admit 
HjSteriiJig justice to them in this forum, an 
extension of the beneficent in^uence of our 
jurisdiction only could take pl^ce by avail* 
ing ourselves of the foreign rule* Situations 
might even be imagined^ in which power 
to entertain the claim sued must be exclu* 
sively derived from a foreign rule, Thu^ 
if our municipal code, as ia ruder times^ 
did not still allow any interest at all, ex lege, 
for money due, the action for interest 
upon a debt ccmtracted in Bengal before a 
tribunal in Scotland, however clearly just^ 
would rest entirely upon the foreign law of 

the contract. 

It migbt, upon the other hand, be also 
sometimes convenient) and not unjust, to 
decline altogether to es^ercise jurisdiction 
)i)€tween foreiga parties ^nd in foreign 
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causes, although there are legal grounds 
for maintaining in the abstract the compe- 
tency of the action. For example, if Mr 
Levett had never been in Scotland at all, 
and while he remained at his domicil in 
England, if the pursuer had arrested some 
moveable property belonging to him in this 
country to found jurisdiction, she surely 
could not have been pernHtted in this man- 
ner to abandon the forum of their domi- 
cil, and to sue him here for divorce, Ac« 
cordingly, in the case of Scruton against 
Gray^* it was decided, that an arrestment 
jurisdictianis ftmdaruUe causa was insufficient 
to render a declarator of marriage compe- 
tent against an Irishman not resident in this 
country at the date of the action, although 
it was alleged that he had married the pur- 
suer when he was residing in Scotland. 
But. by a well known rule of our municipal 
law, arrestment of the debtor^s moveables 
founds jurisdiction ratmie rei 9it(B against 
him, though a foreigner or absent from 
this kingdom, for recovery of ordinary civil 
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debts, however much the amount of these 
might exceed the fund arrested. Conse- 
quently, the law of Scotland did recog- 
nise a distinction, according to which 
arrestment of a stranger's effects was suf- 
ficient to enable our Courts of justice to 
give effect to claims against him arising 
from ordinary obligations, while it was not 
sufficient in cases where his status of mar- 
riage in his own country was at stake. The 
reason, undoubtedly, was, that the status of 
the citizens in their own country was the 
most important concern of every municipal 
system, not even exceptipg rights of im- 
moveable property. At the same time, a 
stranger's status in his own country never 
could be a matter of any concern to the law 
of another kingdom which he merely hap- 
pened to visit. 

With regard to suits of all descriptions, 
actor seqnitur forum ret was the general rule, 
and great injustice might often arise from 
constituting a. forum against a stranger upon 
slight grounds ; because, in general, it was 
only in his ordinary and proper forum that 
he could meet the claim made against him 
with due preparation, and upon fair terms. 
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When both parties were foreigo» and the 
rights to be affected by the decision were 
likewise foreign, the local judicature, by 
declining to exercise jurisdiction, might 
avoid the diiBculty and burden of trying 
questions with which Us own municipal sys- 
tem had no concern^ and with the laws of 
which it is unacquainted. The necessity of 
submitting to this hardship, and of renoun- 
cing the privilege of declinature, only oc-< 
curred, as in the present case, when the de- 
fender, although a stranger, does not return 
home, and while here could oqL be con«« 
vened in the forum of his real domicil. 
Still, however, it was but ^ delnto justid^ 
that the. duty must then be undertaken, and* 
while it was to be performed without (m*^ 
judice to the interial system and interests 
of this kingdom. Regard, in so far as these 
were iiot affected, was certainly due to the 
law of the country of which the parties were 
truly subjectsj; and care shouldi he tak^n not 
uAQecessarily to violate the rules and ar- 
rangemeitfs. of that law% 

It niusjt b« evident, thai (he claiins to w»r 
tu^ fQjrbearance apd resf ^t* wb}«h thai«$ 
genf'tum suppoKto bstwQai iiidqfMi|d«nt o»« 



tipns, were infinitely strengthened and 
augmented in this case by the peculiar 
nature of the connection between the 
kingdoms of Great Britain. It was equally 
evident, that there was no subject upon 
which it was so essiential that these claims 
should receiye due attention, as the priuni- 
cipai laws of marriage and divorce ; for 
while the three nations of £ngl9,nd, Sqotr 
land, and Ireland, politically formed one 
people, their several ipunicipal rules were 
so discordant; as to afford great temptation, 
to married parties of the other countries to 
seek the dissolution of their conjugal rela* 
tion in Scotland, and thus to defraud the 
law of England. We had likewise seen in 
the case of Lolly, that a divorce a vinculo of 
an English pis^r^iage would not pjot^ct ^n 
English party from Xl^e pains of biganqy for 
inarrying again in !l^pgl£^nd. 3ut 9, second 
marriage of s,uph b, party in Scotland was 
valid by the law of this country. Hence 
the< most disti;^s^ing cpUision Qiust firequ^nt- 
ly arise, and endless contests of the most 
painful and injurious description jrere to be 
apprehended upon the rights of legitiix^y 
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and succession among the descendants of 
such parties, if the law of the real domicil 
should be disregarded. 

All these evils to the subjects of the Scotch 
as well as of the English law, whose inte- 
rests it was impossible to separate, might, 
however, certainly be avoided, by distin- 
guishing between the right of jurisdiction 
and the rule of judgment ; and as to the 
former point, by holding it sufficient that 
the defender should be regularly convened 
injudiciOf whether by citation given to him 
personally, or left at his presumptive domi- 
cil ; but as to the latter point, adopting the 
law of the real domicil. Thus, in the case 
of Scotch parties, if the wife were to obtain 
a decree of divorce against her husband a 
unculo matrimonii in Prussia,* or any other 
country he happened to visit as a stranger, 
for incompatibility of temper, or because he 
had been imprisoned upon a criminal sen- 
tence, or had entered into an ignominious 
employment, or become an object of her 



* Prussian Gode^ Articles 703, 704> 707, 718. S^ Ap- 
pendix, Note (G.) 
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rooted disliket this would not prevent his 
suing with success here for restitution of his 
conjugal rights when he returned home. 
Such a foreign decree would be invalid here, 
because it would be held inconsistent with 
the essential conditions of marriage, and 
with our interpretation of the Divine Law.- 
Suppose, again, that the foreign decree of 
divorce were to be given against a Scotch 
husband* during temporary absence from 
home, for any shorter period than that fix- 
ed by the municipal law of Scotland, as 
inferring desertion, it seemed equally clear 
that such a sentence could not be respect- 
ed by this judicature, because he had not 
changed his real domicil, and had remained 
permanently subject to the law of Scotland; 
which, consequently, ought not to have beea 
violated. Upon the same principles, , the 
present action of Mrs Levett must either be 
dismissed, or sustained only to the effect of 
giving such redress as was consistent with, 
the law of England, where the parties hav^ 
their real domicil. 

^ • Prassian Code, Articles 690, 691. 
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Questions, by ivhich personal status ivas 
affected, had no doubt been su{){>6^ed to 
form an exception to the dottrinfe of ititeN 
natiotial law, upon which the clalitti of r^- 
speot to fbreigti rdfes is foundie'd, and the 
Inaxiin, '^ Major hie alibi T/riaHtto doifiicilio 
" rncipia;t fieri minor,"* had becfn citefd t5 
prove that the municipal cbde was exclu- 
sively to be consulted ill the disposal of suet 
cases. But even the vei^y tfej^ms of this 
quotation shewed that domidil is thb criti- 
rion^ dnd assumed a previous change 6f db-^ 
micil to be requisite fof the applicatibn of 
the municipal lavt of the place, to th6 point 
at what age an etnigrant from anothet 
eotitttry becomes sui juris. Nor could there 
bte any doubt that thie law of the real domi^ 
6ii nki:^t oltimately goVei-n as to alt perma^ 
nent qtialities 6f personal condition, since it 
tr^s to that law that the party ittust be per- 
manently subject. The greatest jealousy 
of foreign control or interfeirfehce Was like- 
wise perfectly justifiable, and even una- 
voidable, in every municipitl system, so fai* 
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Ite i^asrds the. personal condition of all who 
are truly citizens of the country ; on ac- 
count of the peculiar importance of those 
interests which. are involved* 

On the other hand, if the alternative of 
dismissing the action . simpliciter were to 
be chosen, redress in this, and in many- 
similar cases, would be altogether ex^ 
pluded for the greatest injuries, and mar- 
ried persons of the other kingdoms of 
t;bis empire, in particular, who violated 
their conjugal engagements, would be in^ 
Vtted to spe^ their lives in Scotland in li- 
censied profligacy^ and here to set at de- 
fiance the rights of their injured partners. 
The prejudice: which would thus arise to 
the interests of morality and good order^ 
both here and. in the sister kingdoms, was^ 
great and evident* While our law afforded 
more, ainple vedress for conjugal wrongs 
than that of our neighbours, we could not| 
boweFer, be reduc«;d to this necessity. It 
remained, then, to consider in what man- 
ner, and upon what principles of jurispru- 
dence or authority, the other alternative of 
giving the remedy of separation a mensa et 
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thorof with separate aliment, might be a^ 
dopted in the present and similar, cases of 
English parties. 

Before the Reformation in Scotland, di- 
vorce a vinculo appeared to have been com- 
petent for adultery. There was also evi- 
dence, that separation a mensa ei thoro, with 
separate aliment, had been commonly a- 
warded for that offence by the consistorial 
judicature * of t|;ie Catholic church in this 
country. In the cpmmission, statutes, 
and instructions relative to the establish- 
ment and jurisdiction of this Court after 
the Reformation, no precise rule could be 
found. In one instance upon record, an 
action of divorce for adultery, containing 
no conclusion, that the pursuer, a lady of the 
Catholic persuasion, should be free to enter 
into another marriage during the life of the 
defender, as if he had been naturally dead, 
was sustained in the year 1705, + notwith- 
standing a serious opposition, upon the 
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f Mri Barbara Wauchope against Sir George SeatOD <if 
GarletoD. See Appendix, Note (L) 
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ground, that a decree so qualified was con- 
trary to the principles of our modern law 
and . of the Protestant religion. But in 
common practice, since the original ap- 
pointment of the Commissaries anno 1563, 
divorce a vinculo matrimonii had, with this 
exception, been constantly concluded for in 
the present form, on the ground of adultery, 
and separation a mensa et thoro, upon the 
ground of maltreatment, which endangered 
the safety of the injured party, or rendered 
the performance of the conjugal duties im- 
possible. Although the more complete re- 
medy of dissolving the marriage had thus 
in practice been hitherto preferred by 
parties who were pursuers, yet adultery 
might in truth often become the most 
grievous kind of maltreatment. For ex- 
ample, the husband, by adulterous con- 
nectibns in his house, might render it im- 
possible for his wife to submit to the pol- 
lution and disgrace of living with him. At 
the same time, she might resolve to prefer 
the interest of her children to her own free- 
dom, and not to set him at liberty to mar- 
ry his paramour. There was surely no 

L 
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rule of law or justice which, in that situa* 
tion, could prevent her from suing for se^ 
parate aliment, although she would, not 
claim the right of divorce a vinculo, nor had 
any principle been discovered which pro^ 
hibited this Court from granting a decree 
for separation a mensa et thorOf if conclud* 
ed for to protect her morals and person 
from contamination. 

But supposing that the course of practice 
might absolutely exclude this redress for 
adultery as to Scotch parties, still separation 
c mensa et thoro, with separate aliment, was 
a species of reparation for conjugal wrongs, 
acknowledged and received in our municipal 
system, and no other redress could be given 
in the case of English or Irish parties, 
without producing very serious dangers 
both to ourselves and to our neighbours. 
With respect to form, and perhaps also 
in some of its consequences, the judicial 
separation a mensa et thoro of the Eng-* 
lish law was different. But in principle, 
and in its general nature, it appeared to 
correspond with this remedy in the law of 
Scotland. By neither wfis the marriage 
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dissolved ; nor in either did the wife, if pur« 
suer^ obtain her patrimonial rights, as in 
the case of dissolution, but only a suitable 
provision for her support, appointed at the 
discretion of the Court.* The '• alimony*' 
of the English law seemed to be precise- 
ly upon the same footing with our aliment^ 
and there appeared to . be no essential dif^ 
ference in the other articles which this kind 
of redress comprehends. Since the Scottish 
Consistorial judicature had power to give 
the greater remedy of divorce a vinculo for 
adultery, when that was excluded from no 
fault of the party injured, and merely be- 
cause the defender happened to be an Eng- 
lish subject, it must have power to give the 
lesser remedy. At the same time, in all 
actions respecting foreign contract and be- 
tween foreign parties, our own forms are 
retained; although we give effect to the 
rule adopted from another system of law, in 
so far as compatible therewith. Neither 
was there any call to depart from them 



* Burn's Ecclesiastical Law, 6th editioD^ anno 1707^ Vol. 
IL p. 502, 503. 
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on the present occasion. For, in spirit' 
and effect, the English remedy might 
be given to English parties in this forunij 
according to the Scottish form, and mode 
of judicial procedure, and justice might 
thus be done between the parties, without pre- 
judice to either municipal system. Since 
this pursuer had not hitherto claimed the 
remedy of her own law, the Court, by 
its interlocutor, however, could only in- 
form her, that her action might still be en- 
tertained, if she chose to restrict her con- 
clusion to that extent. 

The pursuer lodged a minute, * by which 
she declined to restrict her conclusion ; and 
*' the Commissaries (9th August 1816), hav- 
^ ing considered this minute, and resumed 
" consideration of the whole process, in re- 
" spect the pursuer declines to restrict the 
*^ conclusions of her libel to a decree of se- 
*' paration a rnensa et thoroj and for separate 
\" aliment ; therefore, upon the grounds as- 
** signed in the interlocutor of the 19th of 
" July last, assoilzied the defender from the 
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^ whole conclusions of the libel, and de« 
" cerned/' » 

Application was made for the review of 
the Superior Tribunal, by bill of advocar 
tion, which was presented, not to the Se^ 
cond Division of the Court of Session, which 
had given the special remit upon the former 
bill, but to the First Division of that Court, 
to be considered there ex 'parte ; and Lord 
Cringletie issued an order upon the bill, ia 
these terms (16th November 1816) : " The 
Lord Ordinary, having advised this bill, 
with the process before the Commissaries, 
*' to which no answers have been given in, 
*' although ordered, In respect that the 
'' interlocutor of the Commissaries has been 
*' pronounced, in consequence of a remit 
" from Lord Reston, Ordinary^ after advis- 
" ing with the Second Division of the 
*' Court, informed by the opinions of the 
^' whole Court, and that the Court ought 
*' to have an opportunity of judging, w^he- 
" ther the interlocutor of the Commissaries 
•* be or be not in conformity to the true 
*' spirit and object of the remit ; appoints 
^' the bill to be printed and boxed, that the 
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^ Lord Ordinary may report the same to 
•* the First Division of the Court." 

But, upon his Lordship's report, the Judges 
of the First Division were unanimously of 
opinion, that the cause had been improper- 
ly brought by the pursuer before them, and 
it was .accordingly remitted to the Seeonil 
Division of the Court. 

A judgment, remitting the cause to the 
Commissaries, was afterwards pronounced 
in these terms (21st December 1816): 
** The Lord Ordinary, having again con- 
** sidered the bill and former procedure, with 
^ the proof and oath of calumny, and ad- 
•' vised with the Lords of the Second Divi- 
^ sion, remits to the Commissaries, with in- 
*' structions to alter their interlocutor, and 
•' lo proceed in the divorce, according to 
*' the rules of law." ♦ 

Although the Primary Court had pro- 
nounced a special interlocutor upon all the 
points of the case, yet, as it was thus direct-^ 
ed to alter the whole of that interlocutor, 
without any reservation, the Commissaries, 

< 
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in obedience to the remit of the Lord Or- 
dinary, altered, in totoj their former inter- 
locutor. They afterwards allowed a proof 
of the defender's guilt, in common form, 
and proceeded in the action of divorce, as 
directed by the Superior Court, in the same 
manner as if it had been maintained be* 
tween parties who were citizens of Scot- 
land. 
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Thomas Stirung Edmonstone, £sa 



AGAINST 



Mrs Annabella Lockhart, alias Edmon- 

STONE. * 



Both parties, in this case, were of Scotcb 
families, and born and educated in Scot- 
land. The pursuer entered into the army, 
and was sometime on foreign service, but 
afterwards retired, and settled in his native 
country. Having, at a subsequent period 
of his life, obtained a company in the Scotch 
militia regiment of his Qwn county of La- 
nark, he was stationed with that corps in 
England, and was there married in 1805, 
according to the English ritual, to the de- 



* This case was extiajadiciallj settled by compromise 
between the parties, after a proof had been allowed by ih» 
Conrti 
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fender^ ^vho was sister of the commanding 
officer, and resided at the time in his family. 
In contemplation of that marriage, the pur- 
suer's resignation had been previously proposr 
ed to the colonel of the regiment, and had been 
accepted. An antenuptial contract had also 
been executed in the Scotch form, relative 
to the patrimonial concerns of the parties^ 
and for eight years they cohabited together 
as husband and wife in Scotland, on a 
farm granted in lease to the pursuer by 
the defender's brother. But the pursuer 
accused her of having there entered into 
an adulterous connection with one of his 
servants. Against his action of divorce 
she pleaded in defence, that her marriage 
having been celebrated under the English 
law, was indissoluble by judicial sentence. 
This case was seriously contested, and, at 
the close of the discussion, when the Court 
came to decide, two of the Judges in the 
Primary Tribunal were of opinion, that the 
conclusions and allegations of the pursuer 
ought to be sustained as relevant, for the 
following reasons. 

The admissions of the defender, and evi- 
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dence in process^ established that the only 
domicil of both parties was in Scotland at 
the date of the action ; — ^indeed, that^ dur* 
ing their whole lives> both had been citi- 
zens and subjects of this country. If the 
law of the defender's real domicil should 
govern the decision in such cases, no doubts 
therefore, could exist, that the usual con- 
clusion of our action for divorce a vinculo 
matrimami must hen be sustained. This 
was held to be the universal rule. At the 
same time, all the circumstances relative to 
the particular contract of these parties, ex- 
cept the place of its date, and all the gene- 
ral considerations ofjusticeand expediency, 
on which the principles of international law 
were founded, likewise led to this result. 

In the outset, it was impossible to over-* 
look thesingular nature and importance of the 
consequences which the question involved. 

Certainly, the marriage of these parties 
had been entered into with the intention on 
both sides that they should cohabit and re- 
side permanently in their native land. If 
the law of the domicil must yield to that of 
the place of the contract in this instance, it 
must then likewise give way in all other 
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cases which c^n possibly occur. It would 
follow, too, that every Scc^hman who 
should marry ^t any place ubt within the li- 
mits of this kingdom, must return here sub- 
ject to the conditions of a foreign law, in 
all that regards his conjugal relation and 
rights as a husband. With respect to the 
most important private interests, a decision 
which should adopt this principle must, 
thei^fore, often proidiuce very serious coiv- 
sequences to individusds of this community , 
whose number it was impossible to calcu- 
late, and in a degree of which no precise 
estimate could be formed. 

It would be necessary also to consider, 
ih the proper place, to *what extent the rights 
of the whole people of Scotland, as esta« 
blished by public statutes of this kingdom, 
and of the empire at large, and by the na- 
tional compact of union, would be afi^t- 
ed. For, by the j^ acknowledged princi- 
ples of internationsQ law, no rule of any 
foreign code could be admitted here, if 
prejudicial to essential rights and interests 
of this country, and authorities and views re** 
lative to this lasrt: point, ought even to have 
peculiar weight in guiding ^he judgment o^ 
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a Court to the exclusive jurisdiction of 
which, in the first instance, all Scotland is 
subject^ as to this department of the law. 

liCt the question, however, be first con- 
sidered merely as one between parties mar- 
ried in England, but who are nevertheless 
in every view exclusively subjects to the 
municipal law of Scotland, and as one for 
the cognizance of which, therefore, judi- 
catures of the Scottisb law only could have 
any jurisdiction. It thus resolved into the 
point, whether indissolubility by judicial 
sentence was an essential and indelible con- 
dition of all marriages, even when cele- 
brated by strangers at any place under the 
dominion of the English law, which the 
parties bound themselves to preserve in their 
permanent domicil after they should return 
home, and which the jus gentium required 
the Courts of their own country to abstain 
from violating ? 

A decision in the affirmative upon this 
point, it was evident, would exclude all at- 
tention to the domicifof the parties in every 
sense of that term, either at the date of the 
marriage or at the date of the action of di- 
vorce; for, by licence duly obtained, and 
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with consent of parents or guardians when 
necessary, strangers might be lawfully mar- 
ried in England without acquiring any do- 
micil there. The condition supposed would 
hkewise become part of the contract itself 
at the time of celebration. But the argu- 
ment of the defender, Mrs Edmonstone, 
could not be maintained to this extent, and 
it was certain that the mere locality of the 
transaction was not sufficient per se to at- 
tach inseparably to marriage the rules of 
the municipal system of the country in 
which it had been solemnized. The fami-* 
liar example of marriages contracted by 
English parties at Gretna Green, or else^- 
where within the territory of Scotland, 
which, nevertheless, are regarded as Eng- 
lish, at least with respect to all conse*» 
qiiences that affect the conjugal relation 
during their subsistence, clearly proved, that, 
even according to the construction of the 
English law, the quality of the real domicil 
outweighs this consideration. Indeed, an op* 
posite doctrine would be manifestly irrational. 
Since strangers form no connection but du- 
ring the time they are there with countries 



174 caNSISTOEIAL DBCISIONS. 

they only visit, and by temporary absence 
in no respect dissolve their exclusive cod* 
nection with their own country, or weaken 
their obligations of obedience to its niunici- 
* pal system of law when they shall re- 
turn home. Besides, as to the present 
case, while it was indisputable that no pri« 
Vate parties could make a valid agree- 
ment to annul or qualify the public law of 
Scotland relative to divorce in this/orii»i, 
it was equally clear that the place of cele- 
bration of their marriage in England was 
inuch less matter of choice to this pursuer 
and defender, than Gretna Green in Scot- 
land ever is to English fugitives ; and that 
neither of them could possibly think or iii- 
tend thus to set aside the rule of their own 
law as to a most important and general 
right of redress, should either afterwards 
commit the crime of adultery. 

Parties, indeed, in all civil contracts, look- 
ed to the place of performance, and not to 
the place of date, for the law as to fulfil- 
ment or redress upon failure in every point 
which was not the subject of precise cove- 
pant, and in inarrfage, especially, could 
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only have in vievr the law of the real 
domicil in which they meant for life to 
cohabit* It was, therefore, as illogical to 
infer that the lex loci contractus had been in 
the contemplation or option of either of 
the present parties when they married in 
England, as it would have been to make 
this assumption, if the regiment they accomr 
panied had formed a part of the regular 
army, and had then been stationed upon 
service in Italy, or Spain, or Russia, Den- 
mark, Sweden, or Prussia, or in any other 
region of the world. 

In an abstract view, the defender, not* 
withstanding all the adverse circumstances 
of her special case^ did contend that in^ 
dissolubility by judicial sentence truly is 
an inherent and indefeasible condition of 
her marriage with the pursuer. But, in the 
statement of this proposition, it must neces- 
^rily be assumed, that their marriage is to be 
regarded as English in respect of the place 
of celebration, and not as Scotch, in respect 
of the permanent and real domicil of the 
parties even at the date when it was solem*^ 
nized. It must likewise be assumed, tha( 
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the municipal law of each country, as to di* 
vorce for violation of conjugal engage- 
ments, becomes part of the contract itself 
as to every marriage celebrated within it$ 
territory, and remains inseparably attached 
to that contract during the joint lives of the 
parties, although they should then be, ''and 
even should always have been, and at the 
date of the action should continue subjects 
and citizens of another kingdom, where a 
different rule prevails, and where they have 
their exclusive and permanent domiciK 

The reasons for rejecting the assumption 
that the defender's marriage was to be re* 
garded as English, had alread}^ been given. 
But a more extensive and deliberate con- 
sideration was due to the importance of the 
argument, that the law of the place of cele- 
bration became ah inseparable part of the 
contract between these parties, supposing 
their marriage, by legal construction, to ba 
truly English. 

Certain qualities were essential to mar-* 
riage by the Divine institution. These 
consequently were the same in all the states 

4 
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of Christendom, and everv where invari-i 
ably described the contract itself, and the 
relation of husband and wife, which, is the 
subject of that contract, not as local and 
municipal institutions, but as universal and 
juris gdntium.* Consent by a single man 
and woman, capable of contracting, and 
not within the forbidden degrees of propin* 
quity, to be united for life, was indispensa^ 
bly required as essential to the constitution 
of the conjugal relation in all countries, 
where the Christian religion and the law 
of nations had been acknowledged. There- 
fore, no engagement of parties to each other, 
which wanted any of these essential requi- 
sites, or which contained any ingredient in^ 
consistent with these, could be considered as 
a marriage, in conformity to whatever sys- 
tem of religion, government, or law, and in 
whatever region it might have been framed. 
And it was equally certain, that every con- 
tract, regularly entered into, which had these 
essential requisites, would be received as a 



• Slair's Inst. b. L t. 4. from tlie bcginains to ibo 8tli seo 
iton. 
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yalid mairiage in aU civilized nations, how- 
ever widely the rales established in each of 
them might differ from those of the coun* 
try where it had been celebrated, wkh re- 
spect to the forms of lawful solemnization, 
or with respect to patrimonial arrangements 
and consequences, or with respect to the 
modes of enfcxx^ing performance of the con- 
jugal obligations, or of affording redress to 
the injured spouse when these t^ioukl be 
violated. 

A great and very important distinction 
thus necessariFy arose between the essential 
qualities of marriage, which were derived 
from no statutes of any hnman legislature, 
but from a far higher source, and municipal 
rules, relative either to the constitution or 
to the consequences of that peculiar con* 
tract. The former were universally and 
equally respected, according to the religion 
and jurisprudence of all communities of 
Christendom. The latter were provided hy 
the legislative power in each state for the 
regulation only of its own subjects, and as 
had always been admitted, were not of im- 
perative obligation |ieyond the limits of its 



x)wn territory, or as to tho sul^jects ©f any 
other indepeadent state* 

Besides, there was not even a stipulation 
by the parties in the English ritnal of mac<- 
riage, or in any other form of the nuptial 
ceremony known in Europe upon the iub* 
jcct of divorce. Mutual fidelity was indeed 
pledged by them in all Christian marriages. 
But it was left to the legislature and muni- 
cipal law in England, as well as in Scotland, 
and in all other countriest to provide and 
apply the redress in case this vow should be 
broken. Yet merely because the Consisto- 
rial judicatures in the neighbouring kingdom 
had not been invested, as we were here, 
with power to dissolve marriage by judicial 
sentence, for adultery during its subsistencet 
this state of the law, by a strange fallacy of 
argument^ was held in the one country to 
reflect back upon the contract itself the condi- 
tion of indissolubility, and, in the other, that 
of being sua natura dissoluble . by judicial 
sentence. Certainly the familiar practice 
of parliamentary divorce in England, dur- 
ing the two last centurie$, together witli 
the nature of the process by which it was ob- 
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tainedy and the state of the law in that 
kingdom, till near the close of the sixteenth 
century, if correctly reported by Burn, 
proved the fact to be the reverse as to both 
periods. ♦ For, in the words of that au* 
thor, " a divorce for adultery was anciently 
" a vinculo matrimonii; and, therefore, in 
'* the beginning of the reign of Queen Eli- 
** zabeth, the opinion of the church of Eng- 
*' land was, that, after a divorce for adultery^ 
the parties might marry again; but in 
Foljambe^s case aforesaid, H. 44. £1. in 
" the Star-Cham her, that opinion waschang- 
" ed ; and Archbishop Bancroft, by the ad- 
"vice of divines, held, that adultery was 
" only a cause of divorce a mensa et thoro.'* 
And he refers to the report of that case 
by Serjeant Salkeld, and to the larger work 
of Archdeacon Gibson on the Ecclesiastical 
Law of England. 

An English marriage which suffered dis- 
solution by judicial sentence for. adultery 



€4 



* Ecclesiastical Law of England by Richard Burn, 
LL.D. \ sixth edition^ published anno 1797, p. 503, Vol. 
II. 
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before the year 1603, and that English 
marriage which was last dissolved by act of 
Parliament, were nevertheless indisputaibly 
of the very same quality and condition with 
all other marriages that have been celebrat- 
ed under the law of England, and did not 
differ as to the point now under considera* 
tion from Scottish marriages celebrated un* 
der the law of Scotland. All, therefore, 
have common qualities, which are indepen« 
dent of municipal regulation, and notderiv« 
ed from it. Beyond all doubt, it was from 
these qualities, too, that marriage itself in 
the general view, became a contract juris 
geniium, which, without distinction, on ac- 
count of the country where it was entered 
into, or peculiar forms and conditions under 
which it was there solemnized, or of the 
provisions there established to enforce per- 
formance, or give redress for violation of 
the conjugal engagements, was in all other 
nations received and respected as if it had 
been regularly celebrated under their own 
law. 

The fact, whether a valid contract had been 
made or not, did, no doubt, depend upoo 
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th« coiDfoHnity of the trdasaction td the iaw 
6f the piaoe where it bore date. Because, 
dl& td nil forms aiid conditions, not inconsist- 
mt with the nMure of the institution of 
nlArriage, and with those essential qualities 
Which are jurk gentium^ it Was xht province 
of the municipal system to furnish the rule* 
put when the limitation was observed, drat 
the essential qualities of marriage were not 
Ikble to be affected or varied by municipal 
r^\^, the circumstance that these rules go- 
Vernted as to th« mode of constitution, with 
tegafd to marriage, as with regard to all 
6tker civil contracts^ could not perplex the 
que^tion^ 

It was of conisequence also to distinguish 
i^refully betwji»en municipal rules as to the 
^constitution of contracts, and those which 
relate to claims for performance or redress. 
The former were derived from the local 
iltatutes or usages of the place where each 
bontract bore date; the latter, from the 
trame authorities in the place where iulfil*- 
ment of its obligations was sued. Where 
these were at variance, international law 
eighty no (doubts require that the peculiar 






conditions of a foreign contract should be 
respected ; and this demand was here made 
by the defender m to the £nglii^ law of 
drvonoe^ But it wais denied that the muni* 
eipol rule 4d dpie £nglidi law could be re^ 
goffiAed as one of the eonditic^s of her con^ 
tTMtt; 'Orihat (his rule became an essential 
and indelible Kfuality of everjr marriage cele^- 
braited even by fitranger^ withtli the territo* 
ries of Blnglaiul^ On the oontrary , negula-* 
tions as to divorce, both in respect of their 
origin and bf their nature, were held to 
foim a subject altogether diflerent, and to 
belong to a class entirely separate and dis*' 
tinct firom the essential qualities of mar^ 
riage^ 

No ^ntrast, indeed, ever was more stHk^ 
ing^ than that which subsisted between tbem« 
Never was the different impress of divine 
and hnman origin more manifest. Accord** 
ing to views of expediency and purposes of 
internal^ policy, often doubtful and tran« 
sient) each legislature, fi>liowiiog exclusively 
its (»v4i objects, had not only laid down pe*«, 
culiar rules, but had changed these from 
time to time, as the circumstances of its own 
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subjects happened to alter. Heace^ in these 
municipal rules, there was. so little of fixed 
and essential principle* that a collection of 
the whole, even upon the single a|(icle of 
divorce, wouldi at first fiight, appear little bet* 
ter than a ludicrous exhibition of human 
inconsistency and caprice. Nor, even a&er 
a stricterexamination, would satisiactory cea^* 
sons always be found in the peculiar situa** 
tion of each community for its peculiar pro-* 
visions. 

The canons of the Roman Catholic church 
itself^ in which alone uniformity now pre- 
vails, afforded the most ^iktn^ proofs of this 
proposition ; * for, till the date of the con* 
elusion adopted on the 11th November 
1563 by the celebrated popish Council of 
Trent, these had been constantly shifting 
to all points between the opposite extremes 
upon the subject of divorce. Then, no doubt* 
the anathema was issued against dissolution 
of marriage by jirdicial sentence,^ which 
still hang over the heads of the members 
of that church. But the reformed religion 
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had beeo established by law in Scottand 
TDore than three years before,* and in 
England ; under Edward VI. by the pro 
ceediogs anno 1547. . It might.be farther 
observed, that a canon of the Couacil of 
Trent, which had. then sat seven years and 
a half, from the date whe^ it first (net upon 
1 1th March 1544, for the very purpose of 
averting or suppressing the. Beibrmation, 
was isiurely of no weight iii ;the present dis* 
cussion.-f- . : . 

In the FM>testant stat^ .of Europe, and 
under the Greek church, iithe utmost diVer^ 
sity of rule ^n this! subJect)ContiaiiedsstiU t<^ 
prevail, frpm the Extreme of xctfusingto girtt 
divorce a' vinculo, even fbc. adultery^ iin any 
case, to the opposite extreme of allowing 
dissolution of marriage for causes which oar 
l$w accounted, perfectly frivolous. ^ * 

If these ohservatioDs were well founded^ it 



* Act of the Regent and Estates of Parliament, 24tli An** 
gust 1560, ratiM by act 2d, firat Parliament James I. 16th- 
December 1567, ^' anent the abolisching of the Pope ami 
^< his usurped authoritie.'' 

f See Father Paul's History of the Council of Trent. 
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must titen plainly follow, that tki» municipal 
laws, with respect to divorce, of particular 
kingdoms and ^tates^ atoo were things alto- 
gether different from tke essential condi^ 
tions of marriage. All other viewis which 
oottld be taken of the subject likewise led to 
the same conclusion. 

• 

T^e restraints im|)06ed to prevent impro 
per marriages, the solemnities of celebra^ 
tion, and the requisite evidence, by which 
tfaat iact may be proved, iike the rules as 
to divoiroe and other provisions to enforce 
petfonaaiice of conjugal duties, or to ai^ 
fard redress for conjugar wrongs, were Ta<- 
nous in d^rent countries, and had, in 
each state, been appointed and altered by 
municipal regulations, at the pleasure of the 
legislative power. Thus, in fingland, till 
the statute of the 36th Geo. 11. cap. 33, 
swept away, in the language of Blackstone, 
the whole subject of clandestine and irre- 
gular marriages £rom the English jurispru- 
dence, this contract, as to the requisites for 
its constitution, and the proof of celebra- 
tion, rested upon the same basis on which 



it still does in Scotlabd. '' Any contract," ♦ 
says that author, " loade per tferba de pna^ 
** senti^ or in words of the present tense, and 
** in case of cohabitation per verba de future 
^' also, between persons able to contract, 
'* was^ befone the late act, deenaed a valid 
^' marriagpe to many purposes ; and the 
'^ parties might be compelled, in the Spi- 
" ritual Courts, to celebrate it in facie eo 
'* cksiaJ' 

Still the statutory enactments which re- 
quired pei'mitsioa to marry, in certaia cases, 
and which regulated the solemnities or the 
mode of proof, could not be said, in any just 
siei»e, to have altered the essential qualities 
of an English marriage. For, assuredly, 
if any English parties still survived, who 
Were united before the year 1754, their marr 
rk^e could not be regarded as a difierent 
tiootxBiCt jure geniiumf fix>m that of parties 
married under the English law since the 
date of the act which was then passed. The 
Dutch law, f. which, in general, as to this 

■ •■t ill » 1 f I ■ ■■» *m i m : i iiii I I »i I » III! »*i— ^*fM>— fc 

* Blackstone's Conna. b. u cap. 15. p. 439. 
t VinaiflB, io Iti^ lib* L tit 10. . 
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department, corresponded with that of Scot- 
land, also differed from it, in requiring the 
consent of parents to the marriage of their 
children, y\z. for sons till 25, and for daugh- 
ters till 20 years of age. But it could not 
be maintained, that thus an essential dif- 
ference existed between the quality of si 
Dutch and of a Scotch marriage, Indeed, 
it was quite unnecessary to multiply illustra- 
tions in support of the proposition, that mu- 
nicipal rules, as to the requisites for per- 
mission to marry, and as to the forms, and 
evidence of the contract, like the laws as to 
divorce, formed a subject of jurisprudence 
quite distinct from the essential qualities of 
marriage. 

By this train of reasoning it was not, bow- 
ever, meant to deny, that the laws, as to 
divorce, which, in the present case, were 
the particular object c^ consideration, must 
be of the highest importance in each mu- 
nicipal system. On the contrary, the ar- 
gument of the pursuer, that the rule of their 
own country must be now followed, in admi- 
nistering justice to these parties, rested upon 
this very ground. But municipal rules^ 
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provided by the legislative power in each 
separate state, regarded only those persons 
who are at the time subjects of that state^ 
as having their real domicil then within its 
territory. The importance of all provisions, 
relative to marriage and divorce, to every 
state in regard to its own subjects, was the 
circumstance which demanded careful ob- 
servance of this necessary limitation. For 
here, no concession could be safely made to 
foreign interests, which might disturb inter- 
nal arrangements, that affect the whok 
frame and order of society. If, therefore, 
it should be found, that in Scotland we 
must -apply our own law of divorce, in ques- 
tions between our own citizens, it would 
follow, that, for the very same reasons, 
when the parties were citizens of England, 
we ought to consult the English rule on 
principles of international law. Thusj the 
adoption of the real domicil, as the Criterion, 
was the only method by which justice could 
be done between parties, with safety to the 
municipal systems, both of the territory m 
which the jurisdiction over them was con- 
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stituted, and of the country from which they 
came when strangers. When the parties^ as 
in this instance, were indisputably native^^ ^ 
well as really permanently subjects of Scot* 
land, it was likewise obvious that no ooUi* 
^on, in the proper sense, could arise from apr 
plying our own rule. Because, by this pro* 
ceeding, no English, or other interest that 
was foreign, could be sheeted, and no tribunal 
or judge could have competency after ward* 
to review the sentence, except in the adroit 
nistration exclusively of the Scottish muni^ 
cipal law. Although the supreme judicQr 
ture of appeal was common to the whoW 
empire, it had, accordingly, al way % been 
acknowledged, that the municipal law of 
each of the respective kingdoms was in that 
tribunal most sacredly observed. 

In this view, the real domicil afforded 
a principle of decision, which was univer^* 
sal in its application, and agaipst which 
no good objection occurred. No rule of 
law, indeed, could be chosen, which the 
fallibility of human judgment might not 
jometimes misapply. . Here, however* the 
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advaQtage of all the security against error 
which could exists was fornished by a legai 
presunyptioDi every where admitted, in favour 
of the original domicile and which could 
ocrty be removed by conclusive proof of 

^ a change. This point was so perfectly set- 
tied, that it would be a waste of time to cite 
authoritieB upqp it The maxim of law, in 
the words of Voet,* was, " In loco originis 
'' et domicilio paAerno quemque presumi 
^ eontinuasse dondiiciHum ;*' and, although 

^ the original domicil might be abandoned, 
and a new one constituted, the burden of 
proving the alteration was laid upon the 
proper side, and supposing the judicature 
to perform its duty with accuracy, all risk 
of confusion and uncertainty must be avoid- 
ed. .A result more satisfactory could not 
well be imagined, since thus the personal 
condition of the subjects of each state must 
be regulated by the municipal law of that 
state, and never can be disturbed by the in- 
terference of foreign rules. While, for ex- 
ample, we should refuse, in this jurisdic- 

'■ I ■ I M^— 1 I— — — M— — — — — ^mwH^wi— - 
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tion of Scotlandf to dissolve marriage ia 
an action of divorce between parties who 
had their real domicil in England, from re- 
spect to the English law, we must, on the 
very same ground, administer the municipal 
law of Scotland to these Scottish parties. . 

Upon the other hand, if the lex loci con^ 
tractus should be preferred ^to that of the 
real domicil, the diversity of rule as to di- 
vorce which prevailed in the various states 
of Christendom was so infinite, and the free- 
dom of intercourse and of emigration for 
temporary and transient residence merely 
so great, that no mnoictpal system of ju- 
risprudence could, upon this footing, re- 
main at all consistent or uniform as to 
the administration of civil justice in the 
most important of all departments s^qng 
the permanent and undoubted subjects of 
the realm. In no other country, too^ of the 
world could consequences more anomalous 
and revolting follow from this situation than 
in Scotland. There was no region which 
our citizens did! not visit. All Scotchmen 
holding any employment in all the other 
dominions of this empire, whether civil or 

10 
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military, must often place themselves under 
the law of England, and at the period of 
life when it is usual to marry. A great pro- 
portion, especially of those in the upper 
ranks, spend their youth abroad for pur- 
poses of study, amusement, and private busi* 
ness. If. then, all who marry in any other 
country must bring home, whep they return 
to Scotland, the laws of divorce from each 
place of celebration as essential qualities of 
their conjugal relation, we must, instead of 
oqe rule, have ail the incongruous regula- 
tions of the rest of the world on the subject 
of 4ivprce established in the municipal law 
of Scotland, as to individuals or as to classes 
of our countrymen and fellow-citizens. The 
inconveniences of so unpleasant a situation 
must be endured, too, according to this hy- 
pothesis, for the sake of foreign systems, 
with which these very parties have no long- 
er the slightest connection, and which can 
derive no possible benefit from our prefer- 
ence. 

Now, the jus gentium has, in every text 
upon the subject, uniformly rested the claim 
to camitas, on the ground that prejudice 

N 
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must arise to important interests of another 
country from refusal to observe it. And 
in the annunciation of the principle upon 
which respect to a foreign rule is in that 
situation required, the conditions have al- 
ways been addedf that this shall be con- 
ceded only when no injury shall thereby 
arise to the country or people to which 
the right of jurisdiction belongs, in what- 
ever regards the independence qf their own 
system of law, or the interests of religion, 
morality, and good order within the state. 
In the words of Vattel,* '* a nation owes 
" to herself in the first place^ and in pre- 
** ference to all other nations, to do every 
** thing she can to promote her own hap- 
** piness. When, therefore, she cannot con- 
" tribute to the welfare of another nation 
*^ without doing an essential injury to her- 
" selfi her obligation ceases on that par- 
'< ticular occasion, and she is considered as 
*' lying under a disability to perform the of- 
" ficfe in question/' The claim that comitas 

shall be^bserved, must therefore always be 

/ 
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qualified by the inherent conditioOi quatenus 
sine prqjudicio indulgentiumjierepofest: And 
the questions, whether the reiijedy conclu4- 
ed for cannot,* in ppint of fac(, be granted 
without prejudice to our neighbours, or re- 
fused without prejudice to ourselves, or, vice 
versOf and how the balance lies, must ne- 
cessarily become matter of judipial cogniz^f 
anpe wh^tiever comitas is claimed \v\ a de- 
pending causi^. When the real domicil of 
the defender happened to be foreign to |:he 
country Qf the jurisdiction, it was plain that, 
in this situation, the decision could only af- 
fect the fpreign law, and respect to its ruleS| 
in so far as not inconsistent with the general 
principles of religion, morality, and justice* 
established in the country to which the ju- 
risdiction belonged, couid not create any 
prejudice to domestic interests there^ When, 
on the contrary, as in the present case of 
Mr and Mrs Edmonstone, the real domicil of 
both parties was within the territory of the 
jurisdiptiont no foreign interest was at all 
involved. Consequently , there was no 
ground on which comitas oould in this situa- 
tion be required* and it would indeed be 
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comitas comitatis spontaneously to abandon 
the rule of our municipal law as an un- 
sought and unlooked for tribute of imagi- 
nary respect to that of England, or of any 
foreign system. 

At all events, it was quite clear that the 
municipal rule of the law of Scotland could 
not, according to the principles of interna- 
tional law, be sacrificed when essential in- 
jury to our own system must plainly follow. 
Whether, in point of fact, such injury would 
really take place, if we were to deny the 
right of divorce a vinculo for adultery to all 
Scotch citizens, who had been married in 
any country where that remedy could not 
be given by judicial sentence, must, how- 
ever, be determined from the value in our 
municipal system of the rule which it is 
proposed to surrender, as well as from the 
number of cases in which the demand for 
this sacrifice might occur. 

Ever since the date of the Reformation 
in this kingdom, divorce a vinculo ^ by judi* 
cial sentence, had been a very important 
part of the Scottish consistorial law. Pre- 
vious to that date^ there was some evidence 
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to shew that it had not been unknown m 
the practice of the consistorial judicatures 
of the Catholic church in this country, and 
in the authentic statutes and precedents of 
our common law, no reference appeared to 
the existence of kn opposite rule in more 
ancient times. * That remedy for adultery, 
therefore, was regarded by the whole people 
of Scotland as their undeniable right, and, 
surely, there could be no just reason for 
placing Scotchmen, who marry abroad* un* 
der any peculiar and partial disadvantage 
in this forum. Certainly, too, the substi- 
tution of the inferior redress, by separation 
a mensa et thoro, for the greatest of con- 
jugal injuries, would, according to the na- 
tional habits of thinking, and to the prin- 
ciples of honour, morality, and religion, 
which prevail in Scotland, be most un- 
satisfactory here. In every rank, the in-^ 
jured parties usually conceived it a duty 
to expel the pollution of adultery from 
their families and bosoms. It was the uni- 
versal opinion of the Scottish people, that 

r • 
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the innocent party could not, without injus- 
tice, be compelled afterwards to submit^ un- 
der any modification, to the bond of m,ar- 
riage^ which, in that situation, could only 
subsist as an intolerable burden and griev- 
ance. Accordingly, since this judicature 
was instituted, in the year 1563^ there had 
not been a single instance found, of a suit 
for separation a mensa et thoro^ on account 
of adultery, or one in which the action did 
not conclude for dissolution of the marriage. 
In A single case only, which occurred in the 
year 1705, the usual conclusion fbr freedom 
to marry again appeared to have been omit- 
ted, the pursuer in that instance being of the 

Roman Catholic faith. Parliamentary di- 

« 

vorce, from the expence and difficulty of the 
process, it must be evident was altogether 
beyond the reach of the great body of this 
people. Yet the conjugal relation had stood 
not less, but infinitely liiore sacred and se- 
cure in Scotland since the religion of the 
kingdom became Protestant, and since se- 
parations a mensa et thoro for adultery, which 
were extremely common under the Popish 
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jurisdiction^ fell into total disuse. * While it 
bad been coitipetent and open to persons so 
injured) in whatever rank of society, to ob- 
tain divorce a vinc^o^ the nuniber of ac- 
tions, in proportioE^o that of the population^ 
seemed to have remained nearly the same 
at all periods, since the Commissaries were 
first appointed in 1563, down to the pre- 
sent time» The procedure, too, had been 
always so conducted^ as not to offend a<» 
^inst decency, or lead to the corruption 
of manners, by the infectious exhibition of 
profligacy in the higher ranks of society* 
Hence, the estimation of the privilege of 
judicial divorce for adultery, was so high 
in this kingdom, that a few examples of for- 
feiture, incurred by the innocent act of con- 
tracting marriage, under the law of £ng- 
land, could not fail to operate as a discou* 
ragement to intermarriage between citizens 
of Scotland and their fellow-subjects of the 
British empire, and as a temptation to th^ 
former, to prefer illicit connections to law- 
ful union, when residing out of their own 
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country. For, the peculiar and novel hard- 
ship of being thus obliged, without faulty to 
remain united to an adulterous partner for 
life, would, undoubtec^, be deemed both 
galling and degrading inthe extreme. 

Granting, then, that the English munici* 
pal rule' of law, with regard to divorce, was 
entitled not only to high consideration, but 
to an absolute preference, when the real 
domicil was in England, and when the appli- 
cation of our opposite municipal rule would 
therefore produce injury to the good order 
of society, and to the rights of legitimacy 
and succeission in the sister kingdom, there 
could be no question, that a Scottish judica- 
ture must, on the same principles, owe supe- 
rior regard to these invaluable interests at 
home. In this action, both parties, indisputa- 
bly, were Scottish citizens and subjects, who 
now have, and always have had, their real 
domicil in Scotland. A decree of divorce 
against the defender, Mrs Edmonstone, 
could therefore, in no possible way, affect 
the English municipal rule, or operate to 
its prejudice within the territory, and among 
the subjects of England. But if it couldy 



C0KSI8T0KIAL DECISIONS* 

the connection between the law of Scotland 
and its own subjects, must be held infinitely 
more certain and important. In this situa- 
tioup therefore, if so extreme a case can be 
thought ever to have been considered by 
jurists as doubtful, the jus gentium^ according 
to the opinion of Vattel, prohibited the sur-f 
render of our own rule. 

It had^ indeed, been supposed, that ques- 
tions, by which status^ or personal condition, 
may be affected, form an exception against 
the application of the law of the real do- 
micil. But when properly understood, 
all authorities of public law would, on the 
contrary, be found to exclude such an 
assumption. Rights even of immoveable 
property are not so important to the in- 
ternal system of a realm, as those which 
affect the personal condition of the people. 
As to these last, consequently, the greatest 
jealousy of foreign interference has always 
prevailed. It is on this account that na- 
tives of other countries, when they emigrate, 
must submit to the laws affecting personal 
condition in that territory where they per- 
manently settle. Surely, then, as to native 
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feiti^^ens, whose sole domicil was within the 
territtify of the jurisdiction at the date of 
the action^ and had never been really con* 
stituted any where else, no doubt could be 
entertained. At least, the footing on which 
the citizens of all foreign and independent 
nations stood with Engiand, seemed to fur* 
nish proof of this proposition ; and the pe* 
culiar nature of the connection between the 
sister kingdoms of Britain had been so esta- 
blished and regulated by treaties and sta- 
tutes» as to place their several municipal 
rights upon a much more secure foundation. 
By the laws of the United States of Ame*- 
rica» of Holland, of Prussia, and other Pro- 
testant States of Germany, of Sweden, of 
Denmark^ and of Russia, divorce a vinculo 
matrimonii may be granted for adultery. 
But it could not be alleged that when 
the marriage of a citizen of any of these 
countries had been celebrated in England, 
the plea of indissolubility by judicial sen- 
tence was on that ground ever sustained, 
or even stated against the action of di* 
vorce in the forum of his real domicil. 
It was, however, between separate and in- 
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dependent states^ that international law had 
its proper theatre of action, and became the 
sole authority. Besides^ it had never been 
denied hitherto, that a foreign citizen^ who 
had obtained the divorce of* his own law a 
vinculo of a marriage entered into by him 
in England, might again return to Eng- 
land in any station^ public or private, free 
to marry a second time there. For this 
innocent ami lawful act of a second mar* 
riage, a foreigner surely could not be ap- 
prehended and tried for bigamy under the 
English statute. On the contrary, in Eng- 
land, where, in a peculiar degree, liberal 
and enlightened principles of jurisprudence 
prevail, it was conceived, that his condition 
of freedom from the former marriage, de- 
clared by a judicial decree in his own coun- 
try, would certainly continue to be respected* 
The result in the case of Lolly might ap- 
pear adverse to this view of the subject ; 
but, Jn truth, it served only to shew to what 
length the law of the real domicil could be 
supported and enforced according to the 
opinion of the twelve Judges of England. 
Although the wife of that person had ob- 
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tained a decree of divorce from the proper 
tribunal in Scotland for adultery committed 
here, that judgment was given in conformity 
to the decision and direction of the Superior 
Court in the pVevious case of Tewsh, and 
contrary to the opinions which the Commis- 
saries had formed at the original discussion, 
and to which, conceiving the point to be 
again laid open for judicial consideration by 
virtue of the remit from the House of Lords 
in the subsequent appeal of Tovey against 
Lindsay, they unanimously returned. For 
Lolly was an Englishman by birth, and 
had his sole domicil in England at the date 
both of his first and of bis second marriage. 
His real domicil also continued to be in 
England when his wife sued him and ob- 
tained decree of divorce against him in this 
forum. Consequently, whatever defence it 
might afford to him in the criminal trial for 
bigamy instituted upon his second marriage, 
the Scotch decree could not be effectual to 
dissolve his conjugal relation with his first 
wife, and as to all civil consequences, was 
invalid, according to the very principles 
which have been now adopted in the pre- 
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sent case of Mr Edmonstone. There was 
not, however, any ground to presume, that 
if Lolly had been a Scotchman, and had 
never visited England but upon the occa- 
sions of his first and of his second marriage, 
he could have been lawfully apprehended, 
and tried for bigamy as soon as the latter 
was solemnized. On the contrary, the no- 
torious fact, that of all the Scotch parties, 
frequently in high rank, who have married 
a second time under the English law during 
the lives of their original partners, but after 
obtaining divorce in th\s forum^ not one had 
on' that account been subjected to any cri* 
minal cognizance or inquiry, proved that no 
such measure had ever been deemed com- 
petent. 

It must, indeed, be regarded as impos* 
sible, that the validity of a final decree of 
divorce regularly pronounced by this Court 
against a defender whose real domicil was 
confessedly in Scotland, and in an action 
between parties who were exclusively sub-» 
jects to the law of Scotland, could be after- 
wards considered in any English judicature 
but as a matter of fact like the statutory di- 
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vorce of the legislature ; for, by the treaty 
of Union between the two kingdoms, it was 
specially provided in the 18th article, that 
the laws then observed within the kingdom 
of Scotlsmd, in so far as not changed by that 
compact itself, should " remain in the same 
*^ force as before/* and, in particular^ ** that 
'' no alteration be made in laws which eon« 
** cern private right, except for the evident 
^* utility of the people of Scotland;" and, in 
the next article, '' that no causes in Scotland 
*' be cogiioscible by t\ie Courts of Chan^ 
*' eery. Queen's Bench, Common Pleas^ or 
^ any other Court in Westminster Hall, and 
^* that the said Coarts, or anv of the like 
^* nature, after the Union, shall have no 
«' power to cognosce, review, or alter the 
'^ acts or sentences of the judicatures with- 
•' in Scotland, or stop the execution of the 
*' same/' Even as to matters regarding 
which all interference or alteration had not 
been prohibited by these federal engage- 
ments, it was not left to the feeble media* 
tion of international law to regulate the in- 
tercourse and connection between the two 
nations of Great Britain. By the same 

4 
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treaty, a Parliament comoion to both had 
been provided to legislate upon concerns of 
such delicacy and moment. But if the prin- ' 
ciples of international law could be appeal- 
ed to in the present question, the reasons had 
been already stated for concluding that these 
likewise supported the plea of the pursuer. 

The other two Judges of the Primary 
Court were of opinion, that this W£^s an 
extreme case against the law of the con- 
tract, but that, nevertheless, the English rule 
ought to be preferred, upon the principles 
explained on former occasions, and which 
they held to be of universal application. 

By the rule of Court, in the case of equa- 
lity, they accordingly gave an interlocutor, 
which, " In respect it is admitted, thatDec^t, 
^' their marriage was regularly solemnized in 
" Englaad, found, that neither the alleged 
^*domicil of the parties in this kingdom, 
''^ nor the alleged commission of adultery 

here by the defender, can have the ef- 
* feet of altering the condition of the con- 
'' tract between the parties, as indissoluble 
'* secundum legem loci contractus, so as to au- 
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'' tborize this Court to pronounce sentence 
•' of divorce a vinculo matrimonii*' 

Upon a bill of advocation^ at the close of 
the procedure in the Court of Review,* 
Mirch5, Lord Reston, Ordinary, by his interlocutor, 
remitted to the Commissaries, with instruc- 
tions to alter the interlocutor " complained 
** of ; to sustain the action, and proceed 
^ therein according to law." But the pur- 
suer, after a proof had been allowed, com- 
promised the action, by an extrajudicial set- 
tlement with the defender. 
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The Honourable Mrs Maby Butler, other- 
wise Forbes, and Messrs Hotchkis and 
Tytler, Writers to the Signet, her At- 
torneys, 

AGAINST 

The Honourable Frederick Augustus 

Forbes. 

Both parties in this case were confess- March r^ 

• • 1817 

edly Irish; but their marriage had been 
celebrated at Fort Patrick in Scotland, and 
was of the same description, in all respects, 
with the marriages of English parties at 
Gretna Green, excepting that it was so- 
lemnized regularly by the clergyman of 
the parbh. They had immediately after- 
wards returned to their native country, and 
had lived there during the whole period 
of their cohabitation. According to the 
allegations of the pursuer, in her summons 
and condescendence, the defender had af- 
terwards come to Scotland, and had re- 

o 
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sided here^ without any establishment or 
fixed abode, from December 1813, to the 
14th of March 1814, when he was person- 
ally cited at Edinburgh, and, during this 
residence, had committed adultery in this 
kingdom. On these grounds, she insisted 
for divorce a vinculo matrimonii. 

The defender gave no opposition to the 
action, although, at an early stage of the 
process, he made appearance, which be af- 
terwards withdrew. 

Two of the Judges of the Primary Court 
were of opinion^ that the decision of the 
case would depend upon the circumstance,' 
whether the marriage mast, in legal con- 
struction, be considered as an Irish con- 
tract, from the domicil of the parties, or 
as a Scotch contract, from the place of 
Celebration. An interlocutory order was 
therefore given (1st July 1814) for the dis- 
cussion of that point. 

After this order had been obeyed by the* 
pursuer, judgment was pronounced in these 
terms (I6th February 1816): «The Com- 
'^ missaries, having eonsiidered the memoriali 
*' for the pursuer, with the protestation ad^ 
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mitted against the defender, for not lodg* 
ing his memorial, and having resumed 
consideration of the whole process, find, 
** that the circumstances alleged in the pur- 
** suer's libel and condescendence are in- 
sufficient, if proved, to entitle this Court 
to hold that, the defender had changed 
his original domicil of Ireland, where he 
was subject to the English law, so as at 
*' the date of this action to have acquired a 
" real and true domicil in this kjngdom, 
** his residence in which, for the period al- 
leged, might even have been adopted for 
the purpose of founding this action : Find, 
^* that transient or temporary residence of 
^ a foreigner, and citation within this ter- 
^ ritory, although sufficient to convene him 
** as a defender, and to found jurisdiction, 
*' do not, according to the principles of in- 
•' ternational law, warrant this Court to ap* 
*' ply its own law as the rule of decision in 
" a question affecting status, so as to enter- 
^^ tain a conclusion for dissolving his mar- 
** riage by sentence of divorce, in opposi- 
** tion to the law of his proper domicil: 
'^ Find, that the right of divorce is a mat* 
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** ter purely of municipal regulation, and 
" to be carefully distinguished from those 
'' qualities of marriage which are essential 
^' to the relation itself, as a contract jwis 
^* gentium : Find, that all municipal regu* 
•* lations regarding marriage, while they 
•' cannot in any way be controlled by the 
" will of parties, are not in their nature in- 
*' delible, but niay be affected by every 
^' change in the real and true domicil : 
" Farther, find, that the alleged commis* 
^' sion of adultery within this kingdom, 
^^ does not warrant this Court to apply its 
•* own law, with regard to conclusions of 
*' divorce against a foreigner ; because, in 
** consistorial cases, acts of adultery are 
'* founded upon by the pursuer, merely for 
** his private redress ad civilem effectum^ and, 
•* in these cases, the locus delicti is of no im- 
^' portance, although in criminal cases, 
^ where the offence is prosecuted ad vindic-^ 
'* tarn publicam, the locus delicti is an essett- 
^' tial circumstance : Therefore, assoilzie the 
•* defender from the conclusions of the 
•' libel, and decern," This interlocutor 
was accompanied by the foUowiDg note : 
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f^ The point to be determined in this case, 
ff is the same which occurred in the case 
^ of Edmonstone against Lockhart, lately 
*' decided by this Court, namely, Whe« 
** ther the law of the contract, or the 
*Maw of the real and true domicil at the 
*' date of the action of divorce, is to be the 
'^ rule of decision ? In the case ot £dmon« 
^^ stone, the Court being equally divided in 
^* opinion, agreeable to immemorial usage, 
•* judgment went in favour of the defender, 
^' who maintained thp plea of the contract 
f^ If there had been an actual majority of 
^^ the Court in favour of the judgment, the 
f present case would have been decided in 
conformity to it ; but as there was no ma- 
jority on that occasion, the decision has 
f< not been followed as a precedent so as to 
f^ regulate the present case, when an equal 
'* division of the Court again occurs, and^ 
consequently, the defender here has been 
successful, although maintaining the op- 
posite plea of the domicil." 
' By bill of advocation for the pursuer, 
this case was submitted to review, along 
with those of Edmonstone and Xi^vett, and. 
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at the close of the discussions in the Court 
of Session, it returned, with an interlocutor, 
remitting to the Commissaries (12th July 
1816) ''to recal their former interlocutor, 
" to allow the pursuer to prove that the de- 
'* fender was domiciled and resident in 
" Scotland when the action was raised, and 
*' also to make what inquiry they may 
*' think proper and competent, in order to 
^' ascertain whether the present process be 
'* collusive, and thereafter to proceed ac- 
*' cording to law." 

The pursjLier had been examined at the 
commencement of the suit, on the point of 
collusion, under the oath of calumny, and 
the defender had beien personally cited. 
From the proof now led by the pursuer, 
the residence of the defender in this coun* 
try appeared very clearly to have been 
transient and altogether unfixed. In par* 
ticular, there was not the slightest indica- 
tion of any purpose having ever been form- 
ed by him to settle in Scotland, animo re- 
manendi. On the contrary, there was rea- 
son to conclude fronii 'the evidence, that be 
had always retained his connection as a 
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citizen with his native country, and had 
even actually returned to Ireland to settle 
permanently there- 

This judgment was, therefore, pronoun- 
ced (13th September 1816) : ^' The Com- 
^' missaries, having considered the whole 
^* evidence, now and formerly led, as to the 
^f defender's residence anddomicilat the date 
'^ df this action, and having resumed con* 
^* sideratioii of the whole process;---In respect 
^* that the pursuer, in her oath of calumny, 
*♦ emitted in Court upon the 13th of June 
^' 1814, has already deponed, ^' That there 
<* ha$ been no concert or collusion between 
^^ her and the said defender in raising this 
^* action, in order to obtain a divorce against 
^^ him, nor does she know, believe, or sus- 
.' pect. that there has beet, any x:ofl«ert or 
^' agreement between any other person on 
** her behalf, and the said defebder, or any 
^* other person on his behalf, with a Tiew 
**otforthe purpose of obtaining such di- 
'* votce;'*' and, itt respect that these asse- 
<• yerations of the pursuer seem to the Coni* 
(Emissaries to exhaust the -inquiry as to 
^' collusion hy means of her oath^ and that 
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^' with due regard to the recent judgBi^ts 
^^ of the Supreme Court in the cases of 
" Newte and O'Bryan against their procu* 
rator-fiscal, * they ar^ not aware of any 
other means by which the investigation 
on that point can be further prosecuted 
'' iq the drcumstances of this case : Find, 
'^ that there is no sufficient and legal ground 
^' for concluding, that there has been any 
'' collusion between the pursuer and defen- 
'^ der, either as to the defender's residence 
'^ and domidl at the date of the action, or 
^^ as to the institution thereof and fnroce- 
'' dure therein : Ebaving also attended par- 
^^ ticularly to the^:er^ls of the remit, and to 
'* the execution returned on the summons, 
'' which bears that the citaticm was delivep- 
ed to the defender personally, apprehend- 
ed on '' Leith Terrace at Edinburgh, ufKHi 
f' the 14th day of March 181V and cppsi- 
.. *^ dering that personal citation of a foreigner 
'^ who has no fixed residence' or domi<^l in 
'' this country, is attended with the Vjery 
^' sam^ ejects which would follow from. ex- 

^ Ste AppeaAx, Note (BO 
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<< ecution left at his dwelling-plaoe after 
^ abiding forty days here : Find, that the 
^' general instruction of the Superior Courts 
? to allow the pursuer a proof of the defen- 
^^ der^s. domicil at the date of the action, 
^^ must imply, that it was further incumbent 
^ on the pursuer to prove, that the defender 
'^ then had a real, and not merely a pre* 
<« sumptive, domicil in Scotland : Find, that, 
in point of fact, botdi parties are con^si^ 
edly natives of Ireland ; and, according^ 
** to the import of the whole evidence oT 
^ the pursuer in this cause, rnust be held to 
^^ have retained their real domicil exclii- 
" sively in that country^ both at the time of 
^^ their marriage, and during the whole pe- 
^ riod of their cohabitation as hu^nd and 
^ wife : Find, that the evidence now led by 
^ the pursuer only tends further to prove 
^* that the defender came to the hotel kept 
^ by Francis Mackay, in this city, by the 
^ mail coach from Carlisle, on the S5th of 
^December 1813, and remained as a lod- 
** ger at that hotel, and afterwards at difier- 
^'ent lodging-houses here, from week to 
''week, without any domestic establi^^- 
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*^ fore, assoilzie the defender from the oon^ 
^' clusioDs of the present action, as laid for 
^ divorce a vinculo matrimonii ; but, in. re« 
^ spect there is no rule of the law of Scot^ 
land which prohibite the Commissariesr 
from granting a decree of separation a 
mensa et thoro^ and tor sepan^ aliment toi 
^' this pursuer, on the grounds alleged in her 
^ libel, while a decree so •^qualified woirid 
'' correspond with- the principles of ioternai- 
^ tional law, appoint the pursuer to state* 
^ whether she will restrict her conclusions 

, r 

^' to this inferior remedy/' 
^^^^ By minute, the pursuer declined to re* 
'^'^ strict her conclusions, and the action was 

dismissed by the Primary Court 

The reasons of the judgment were like- 
wise fully explained in this case, and* were 
the same with those whieh had been as- 
signed in deciding the case of Levett^ ex- 
cept as to the circumstance, that the mar- 
riage had been celebrated within the ter ri^ 
tory of Scotland^ 

Upon this point, it was observed by the 
^udge officiating in Ordinary* during the 
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vacation of the other tribunal, that, beyond 
all doubt, the parties had, in the act of 
their marriage, intended that the relation 
of husband and wife should be constituted 
between them to subsist, not in Scotland^ 
but in Ireland ; and that in Ireland all the 
conjugal duties and obligations should be 
reciprocally performed. They had likewise 
their d(»nicil in Ireland at the date of their 
marriage, ^nd had cohabited together only 
in that country. Even if the law of the 
contract were to be preferred, it must follow 
that the municipal law of Ireland should 
tegulate in the present question ; for the 
parties had visited Scotland merely to mar« 
rj ; and when their union was accomplish* 
ed, their connection, if it could be so called^ 
with Scotland, which had taken place for no 
other purpose, had altogether ceased. 

It was also now ascertained, by satis&c** 
tory evidence^ that the defender continued 
to have his real domicil in Ireland at the 
date of the action ; for the pursuer's owU 
proof had established this fact. And that 
oircumstance alone was sufficient to decide 
the case« by rejecting tjbe conclusion of the 
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pursuer for divorce a vinculo matrimonii, ac** 
cording to the municipal rule of the Scot^ 
tish law. Such, at least, must be the ne« 
cessary inference^ if it could not be main* 
tained, that the Scottish rule of divorce wad 
impressed upon the contract of these parties 
as an essential quality of their marriage^ be* 
cause it had been celebrated at Port Patricks 
But that proposition was directly opposite 
to the doctrine of the municipal, laws, both 
of Scotland and of Ireland, — indeed^ of all 
nations. 

The Scottish ceremony of marriage, n6 

doubt, differed from that of the English and 
Irish law, as to the ritual. It was not re- 
quisite by the . former, that the marriage 
should be solemnized at the parish-church 
of the parties. Nor was any permission re* 
quisite in this country, to enable persons of 
lawful age^ and not within the forbidden 
degrees of relationship^ nor affected by any 
personal disability, to marry* 

But a marriage, solemnized according to 
the rule of the place of celebration, however 
peculiar that municipal rule might be, was^ 
by the law of nations, valid in all other coun** 
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tries. In other words^ i ke every other cont raot 
Juris gentmm, marriage, wherever celebrated, 
had the same consequences and effects in 
any other country, to the law of which the 
spouses might be afterwards subject, as if it 
had been celebrated under that law. Thus^ 
a marriage of English parties^ made at 
Gretna Green, on the Scotch side of the 
Border, without form or solemnity of any 
kind, except a mutual and deliberate decla- 
ration of consent by the parties before wit-* 
nesses, was received in England just in the 
same manner as if it had taken place there, 
with every condition of the English law 
and ritual. * That of Irish parties at Port 
Patrick was precisely on the same footing. 

While such was the view of the English 
law, it was surely impossible that a different 
construction could be adopted in Scotland as 
to the quality of a iparriage^ on account 
of the place where it had been celebrated. 
For the recent decision in the case of Ed* 
monstone had established, that the lex loci 

f Appendix, Note (R.) 
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contractus was of no obligation here in the 
case of Scotch parties married in^ England. 
Without departing altogether from the 
principle of that decision, the judicature of 
this country could not, therefore, now re- 
gard our municipal rule as an essential quar 
lity of the marriage between these Irish 
parties, on account merely of the place of 
celebration^ a circumstance which had been 
found of no weight in the case 6f citizens 
of Scotland, who had married within the 
bounds of the sister kingdom of England. 

The locus ddictU it had been previously as- 
certained, was of no consequence whatever 
in the civil actipn of divorce. If, then, the 
place of celebration were also to be laid out 
of view as unimportant, it was evident that 
either the municipal law of the jurisdiction 
in which the cause came to be tried, on ac^ 
count merely of the ^defender^s citation, or 
the municipal law of his real domicil, must 
govern the decision. But unless the authority 
of international law, and with it all regard to 
foreign contracts and rights, should be en- 
tirely disclaimed in this forum^ as to ques- 
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tions affecting the conjugal relation, the lat* 
ter must, on this occasion, be preferred. 

A second bill of advocation was present- 
ed, upon which a remit by Lord Cringle- '*• ^u 
tie, Ordinary, was obtained, . directing the 
Commissaries to alter their interlocutor, 
and proceed in the divorce. 

In obedience to this instruction, upon full 
proof of the defender's guilt, decree was ac- **«^ ^• 
cordingly pronounced, in terms of the libeU 
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Mm Lucy Kibblewhite, otherwise Row 
isAUD, and ber Attorney, 



AaAiirsT 



Daniel Rowi^ano. 

^5^ ^' In this action of divorce, which was moved 
in Court, and entered in the roil upon the 
28th of October 1814, the defender made 
no appearance. The pursuer, in obedience 
to an order upon her to condescend, expli- 
citly stated, that both of them were citizens 
of London, where they had been married 
in the year 1807, and where only they had 
cohabited, her husband following the pro- 
fession of an attorney in that city. But in 
the month of August 1814, he had, accord- 
ing to her allegation, departed upon a jaunt 
to the English Lakes. Afterwards, he had 
proceeded to Edinburgh, whence he wrote 
to a temale in London, whom the pursuer 
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named, with directidns to come to him ; and 
this person having complied with his re* 
quest,. it was farther asserted, that they had 
lived together in adultery here, till the sum- 
mons was served upon him personally at 
the hotel in which he lodged^ on the 5th 
of October 1814. It was only added, that 
the defender, so soon as he received this 
citation, returned to England. 

Thus, there was no reason given to presume, 
that either of the parties ever had any connec- 
tion with Scotland, except the.defender's visit, 
for a perfod not exceedingsix or seven week^ 
during an autumn vacation, in the course 
of which time the ground for the action of 
divorce had been laid and communicated 
to his wife, so that she was enabled to con- 
vene him in the Consistorial Court of Scot- 
land, before the approach of the term re- 
quired his presence again in London. 

Upon this case, as it stood by the pur- 
suer's own statement, the Judges of the 
Primary G^urt were unanimously of opi* 
nion that the following interlocutor should 
be pronounced (26th July 1816): «« The 
^ Commissaries, having considered the con* 
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** descendence for the pursuer, and resumed 
*^ consideration of the libel, execution, and 
certificate of marriage produced ; in re- 
spect that both parties appear to be na- 
tives and citizens of England, and that 
the defender confessedly is an attorney 
of Gray's Inn, London, and was married 
to the pursuer at London in the year 
" 1807, and has since cohabited with her 
*' in England till the month of " August 
*' 1814,'* when, as she alleges in her con- 
** descendence,^ he left her at their dwelling- 
*' house in London, " to visit the Lakes 
" in Cumberland ;" and in respect that the 
" pursuer merely alleges further in this con- 
" descendence as to the defender's domicii 
'' and residence at the date of the action, that 
" the defender " proceeded to Edinburgh, 
*' and arrived at Mackay's hotel on the 26th 
''of August, and afterwards went with his 
''servant to reside at Newhaven," where 
<< the execution returned upon the summons 
bears that he was personally cited " in 
Simpson's hotel, or lodgings, on the 5th 
"of October 1814,'* to appear in this ac- 
" tion; while she also states in her conde* 
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" scendence that the defender lodged *• at 
" Mrs Simpson's at Newhaven/* but that, 
" finding himself pursued into Scotland, and 
'* made the subject of prosecution there, he 
" departed into England :" Find these alle- 
gations, if proved, clearly irrelevant to es- 
tablish any change of the defender's real 
** domicil in England, and, consequently, 
that these cannot be admitted to proof: 
Separatim^ find the only other allegations 
of the pursuer's condescendence, that the 
** defender •' wrote to one Lucinda Wilson 
'' in London, and she immediately came to 
" Scotland by the mail-coach. The defen- 
** der received her in Edinburgh at Mac- 
^' kay's hotel, and falsely represented her as 
'^ his wife, Mrs Rowland. He next took 
'' her to his lodgings at Mrs Simpson's at 
** Newhaven, and there also represented her 
" as his wife," and that they ♦* slept toge- 
" ther one night in Mackay's hotel ; and 
" that they cohabited together openly at 
" bed and board lor some time at New- 
** haven," are of no importance or relevancy 
in the present question ; because, while 
these allegations, if proved, would esta* 
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'* blish with respect to the guilt of the de- 
^' fender, that, in point of fact, Scotland has 
" been the locus delicti or m gesta, by the 
" rules and practice of our law in consisto- 
" rial processes of divorce, acts of a3ultery 
are founded upon merely ad eivilem effect 
ium^ and for private redress to the parties 
injured; and decrees have accordingly 
been hitherto pronounced by this Court 
** without distinction, whether the crime had 
^^ been committed in Scotland or in any 
" other country of the world, although, in 
** criminal causes before the competent tri- 
^ bunal, where the crime of adultery is pro- 
*^ secuted ad vindictam publicam^ the loctis 
^* delicti is an essential circumstance: There* 
** fore, and in respect that the marriage of 
'' the parties was indissoluble by judicial 
*' sentence, according to the law of Eng- 
'' land, which was both the locus contractus 
and the country in which the parties have 
always had their real domicil : Refuse to 
^^ sustain the conclusions of the present ac- 
^' tion as laid for divorce a vinculo matrix 
•' monii : But in respect there is no rule of 
^' the law of Scotland which prohibits the 
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'^ Coinmissaries from granting a decree of 
separation a mensa et tharo, and for sepa- 
rate aliment to the pursuer, on the grounds 
alleged in her libel, while a decree so qua* 
" lified would correspond with the prin- 
'^ ciples of international law, appoint the 
^^ pursuer to state whether she will restrict 
^* the conclusions of her libel to this inferior 
" remedj\" 

In addition to the reasons which were 
thus entered upon the record, it was ob- 
served fi'om the Bench by the Judge ofiU 
dating in Ordinary when this interlocutor 
was given, that, although the whole Court 
had been of cipmion, that there was no dii^ 
ference between this case and the preceding 
case of Levett, and those of the other Eng* 
lish parties, which had been recently dbe* 
cided, with respect to their legal merits ; 
yet, in its circumstances, it certainly reach- 
ed the extreme point to which the e^iclu* 
sive application of the municipal law 
of the jurisdiction could be carried* For, 
if the alleged criminal connection of the 
defender with Lucinda Wilson, the per- 
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son mentioned in the pursuer^s condescend^ 
ence, had subsisted only in London^ and if 
he bad proceeded no furtber upon his jaunt 
than merely to cross the Tweed, and had 
been served with a citation by the macer of 
this Court on the instant that he reached the 
northern bank of that river, the action would 
have stood upon more fair grounds, although 
supported by no other imaginable connec- 
tion of either party with the country or law 
of Scotland than it actually now does. 

In this hypothetical case, the pursuer 
might have made such a seizure of an 
English party to found the Scottish con- 
sistorial jurisdiction, with her summons of 
divorce, entirely by surprise ; and thus there 
could at least have been no reason to sus- 
pect any concert or collusion between them. 
But, on the contrary, the proceedings of 
the defender in this case, and the minute 
information of these, which the pursuer 
had obtained, did savour very strongly of 
arrangement to found and carry through 
the present suit in this judicature. 

Nevertheless, the mere circumstance that 



COKSII^TORIAL t)BCISIONS. 233 

St guilty husband might happen to have^ 
no wish to preserve his marriage from be- 
ing dissolved, could as little afford an ob- 
jection to the suit of the wife on the ground 
of collusion in the case of English parties, 
as in the case of parties who were natives 
of this country. In either case, the right 
of the wife to such redress as might be 
competent, could only be barred by her 
own* acts and conduct. Satisfactory evi- 
dence that she had, directly or indirectly, 
entered into a concert with the defender to 
procure the dissolution of their marriage, 
was, therefore, requisite to authorize the dis- 
mission of her suit on the ground of col- 
lusion, a^ that objection has always been 
understood in the law of Scotland. Many 
decisions which had been pronounced at all 
periods, from the date of the institution of 
the consistorial judicature, united to prove 
this proposition. Indeed, when the bus* 
band, as in this instance, happened to be 
the defender, he often shewed no aversion 
to the success of the suit. But the action 
could not be affected by his wishes ; and 
various recent judgments. of the Superior 
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Court had furnished strong illustrations of 
the rule of our inunicipal law on this head, 
which in itself might be held unquestion« 
able. It would, however^ in the present 
action, be both competent and necessary to 
examine the pursuer fiitly as to collusion 
und^r the oath of calumny, and if, by that 
mode of inquiry, or otherwise, sufficient evi- 
dence of her accession to any collusive prac- 
tice could be obtained, the process must be 
dismissed. Yet without disregarding the 
whole course of previous practice, it was 
impossible at this stage^ to reject the suit 
upon an assumption that it was collusive. 
That point bad consequently been left un- 
touched by the present interlocutor. 

Grounds altogether different had oc^ 
curred, for declining to sustain the pur^ 
8uer*s conclusion tor divorce a vinculo 
matrimonii. The interlocutor contained 
such explanation of these as had been con- 
ceived by the Court to be requisite to be 
entered upon the record. But the peculiar 
circumstances of this extreme case seemed 
to illustrate, in a manner so striking, the imt« 
portance and necessity of abstaining from 
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the exercise of the power to give decree of 
divorce to the extent of dissolving an Eng- 
lish marriage, in opposition to the law both 
of the contract and of the domicil of the 
parties, as to call for some further notice. 

If Mrs Rowland, who appeared never to 
have visited Scotland in her life, and who 
certainly never cohabited with her bus- 
band in this country, nor had a domicil 
here, is entitled to a decree of the Consis- 
torial Court of this country, dissolving her 
English marriage, because he has committed 
adultery, and has resided for a few weeks at 
this place, during which her summons was 
served upon him ; then, beyond all doubt, 
such a decision not only must invite, as 
by open proclamation, all other spouses 
of every nation, who wish to obtain di- 
vorce a vinculo by judicial sentence, and 
cannot accomplish that object under the rule 
of their own law, to resort to this jurisdic- 
tion, but also must have the effect of a re^ 
gulating precedent to compel this Court, in 
future, to entertain all their actions of di- 
vorce indiscriminately. 

It were vain to hope that the plea of col- 
lusioa might be employed to resist these io- 
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truders. For parties must always be aware 
of the nature of the oath to be taken, and 
would arrange their conduct to meet that 
test. When informed as to the state of our 
law, it was likewise plain that no motive 
could exist for their entering into any actual 
concert. The commission of a crime by 
the defiender, on which the action might be 
laid, and his presence here to receive a ci- 
tation, would alone be found requisite. In- 
formation of these circumstances might 
reach the pursuer without the direct know- 
ledge, if not contrary to the wish of the defen- 
der, in a thousand different ways. Why, 
then, should any pursuer hold unnecessary 
communication, which could have no other 
possible effect but to defeat the action of di- 
vorce ? Conduct so absurd was not to be ex- 
pected ; and, perhaps, if this very case were 
to proceed, it might be ascertained that Mrs 
Rowland stood as clear of collusion as any 
party that ever sued tor divorce, although it 
could scarcely be doubted that her husband 
had, of deliberate purpose, thrown in her way 
the temptation and the opportunity to pro- 
secute for divorce a vinculo^ as a result equal- 
ly desirable to both parties. 
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This Court, if compelled to proceed, 
must also, upon evidence of the crime, be 
compelled, debito justkice, to give decree. 
Presence to receive a summons, and guilt 
as the ground of. conclusion against them- 
selves, were the only requisites in causes of 
this description. These, it was to be pre- 
sumed, that defenders in such causes would 
contrive to supply, at the peril of their part- 
ners in crime and of themselves, and also to 
the prejudice of this community, whose mo- 
rals they must taint and infect. What 
must next follow, as the inevitable conse- 
quences of divorce, thus generally proclaim- 
ed and bestowed ? Subsequent marriages of 
strangers, set at liberty in this manner from 
their first engagements, would lead to crimi- 
nal prosecutions for bigamy, of which there 
had been already one most painful example, 
in the case of Lolly, and to afflicting con- 
tests upon the rights of legitimacy and of 
succession among the innocent children of 
their new connections. It was likewise aself- 
evident proposition, that these evils, in their 
worst and most aggravated form, could 
not fail to affect, in a very peculiar degree^. 
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the people of 'Great Britain, where such 
collision of the la^s, if permitted, must take 
place between two countries within the 
same empire and island, and must continue 
to increase till the Legislature shall pro- 
vide a remedy. 

It might; however, be still argued, that 
the present question was, in truth, one 
affecting the right of jurisdiction, which no 
court could surrender, without betraying 
its duty. 

This point, therefore, remained to be con- 
sidered, and in the discussion, it might be safe- 
ly concededythat, if the sole alternative really 
were either to refuse all redress for conjugal 
wrongSy in the case of parties who have 
no real domicil in Scotland, when convened 
in this forum^ or to give that highest spe- 
cies of redress only which our municipal 
law had provided for its own subjects, there 
might then be ground for maintaining, that 
the right of jurisdiction would be virtually 
surrendered by declining to award divorce 
a vinculo matrimonii for adultery, in the cir- 
cumstances here alleged. 

But, upon a former occasion, the reasons 
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were stated for concluding, that this Court 
had also power to give the remedy of sepa- 
rate aliment and separation a mensa et thoro 
for adultery, in correspondence with the 
rule of the law of the contract and domi- 
cil of English parties, when such remedy 
shall be sought. 

In either way, therefore, the right of ju- 
risdiction might be exercised ; and the 
choice between them ought to be determin- 
ed according to the principles of justice and 
expediency, supposing these to be clearly on 
one side, and the question to be open. Now, 
there could be no doubt in the abstract, that 
it was both just and expedient, in the pre- 
sent case of English parties, not to exceed 
that measure of redr< ss which their own 
law permitted. And it had appeared, thai; 
previous to the date of the case of Uttertoa 
against Tewsh in IBUf there was no pre* 
cedent in any contested question upon the 
point. The remit by the House of Lords, 
in the subsequent case of Lindsay against 
Tovey, held it to be undecided, and the 
directions of the Superior Court of Scot- 
land, given in the interlocutors of remit 
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upon the recent cases of Levett and Forbes, 
as to the defender's domicil, had merely re* 
quired the Commissaries to ascertain what 
was its. real quality at the date of the ac- 
tion. 

In the present case, it was not less clear, 
that the real domicil of the defender was, 
according to the pursuer's own allegation, 
in England, than that their marriage was 
an English contract. Nor could it be denied, 
that all ordinary civil contracts and trans- 
actions entered into abroad, receive ef- 
fect from the law of Scotland, according 
to the rule which obtained where they 
were entered into. 

Questions affecting the conj ugal relation or 
other personal condition of parties, formed, 
indeed, a peculiar class. But the difference 
was merely that, as to these, the law of the 
real domicil must govern ; since, otherwise, 
the internal arrangements of each munici- 
pal system would be constantly exposed to 
danger from the interference of the judica* 
tures of the neighbouring countries. Thia 
collision^ too, would always Qccasion preju- 
id ice tQ both nations. At least, that this 
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Ulust be the consequence in the case of the 
isister kingdoms of Great Britain; there 
could be no doubt. For it must be not less 
injurious to our own moral and social inter* 
estSt to invite English strangers fraudulent-- 
ly to seek the privilege of divorce here, by 
the commission of adultery; than the coh^ 
sequences of decrees of dissolution of the 
marriages of English subjects valid here, 
but not respected in England, must be inju^ 
rioiis to our neighbours. 

The circumstance thai there were peculiar 
statutes of our criminal code against aduU 
tery, afforded no specialty by which the 
claim for the application of our municipal 
rule in a case of divorce, between strangers 
from another kingdom, could be supported. 
A forgery at Edinburgh of a title to an Eng- 
lish estate, by a stranger from England, 
would authorise the conviction and execu- 
tion of the perpetrator by our criminal law ; 
but certainly tvould afford no pretence for 
a civil judgment in this forum as to the ef-« * 
feet of the forged title, to establish a right 
in the lands to which it related by gur ^u 
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vil <;ourt^ according to the municipal law oi 
Scotland. We had statutory penalties for 
usury as well as for adultervt by the criminal 
law of Scotland, and remedies, likewise, by 
civil action, and for reparation to private 
parties. Yet justice was administered to fo^ 
reign parties, and &s to foreign contracts 
upon pecuniary claims, by the rule of the 
foreign law. Neither was the circumstance 
of any importance, that adultery is in its own 
kiatare a crime, while usury is only penal 
by statute. For the separate provinces and 
boundaries of the criminal and civil laws 
were perfectly distinct, and the latter could 
derive nothing from the former in a question 
of divorce. If the act of the Scottish Par- 
liament, anno 1563, cap. 74, were still in 
observance, supposing it to be proved that 
Mr RoM^land had lived in open and fla« 
grant adultery with Lucinda Wilson, the 
person condescended upon by the pursuer 
as his partner in guilt, he would be liable to 
capital punishment. He is liable, ii appre* 
* bended and convicted, to those penalties of 
our criminal code, which are still compe- 
tent. It was in this manner that the crw 



iminal law of Scotland protected the people 
of this kingdom against the injury and pol- 
lution which their morals might sustain by 
the guilt of strangers. 

No doubts in the department of criminal 
justice> our municipal system could hot 
suffer its own regulations to be imped-* 
ed by any plea drawn from rules of 
another code^ without compromising its 
independence aiid sovereignty. Here it 
avenged for the public, in Order to re- 
press guilt by suitable punishment^ and 
because the crime had been committed 
within that territory of which it is the guar- 
dian- Therefore, while the criminal law 
took no cognizance of delinquencies which 
have occurred any where else, it admitted of 
tio interference as to these within the limits of 
its own exclusive jurisdiction. On the con- 
trary, the civil law of Scotland^ in adjudging 
reparation to a private party, looked only 
to the nature of the right, and of the claim 
which is the subject of the suit. No pub-, 
lie interest of the community in Scotland^ 
for example/ could be directly affected, whe- 
ther Mrs Rowland persevered in this indi^ 



S44 CONSISTOBIAL DECISIONS* 

i^idual action or abandoned it, or, whether 
persisting, she should obtain a dissolution 
of her marriage^ or only a separate ali* 
ment and separation a mensa et t/icnv. 

Was the alternative, however, matter of 

■t 

equal iudifferency in other vrews, and with 
respect to the law of England ? On the 
contrary^ reliance upon a decree of divorce, 
if granted here a vinculo niatrimmiif might 
produce second marriages of these parties^ 
in England, and thus expose their persons to 
the pains of bigamy, and their offspring to 
the most serious calamities. The precedent 
also would involve an alarming collision be- 
tween the laws of the two countries of thi& 
island. It was, therefore, hiexpedient to 
pronounce such a judgment without neces- 
sity. It would t)e unjust to do so, since 
the conjugal relation between these parties, 
with its consequent rights and duties, in 
truth remained under the regulation of the 
English law, and must still be held locally 
to subsist at their real domicil in England, 
rather than here. 

In this predicament, our jdrisdiction could 
be endangered only by exercising it erro^ 
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aeously. But considering the relative si- 
tuation of the two kingdoms^ it was not dif- 
ficult to foresee, that it we were to assume, 
that the possession of power to try and de- 
cide cases of divorce between English par- 
jties in this forum, likewise implied a necessi* 
ty to disregard the rules of the law of Eng- 
land, and were* in consequence of this as- 
43umption, to do violence to the municipal 
isystem of our neighbours, and thus to pro- 
duce uncertainty and confusion in the most 
important concerns of civil society and of 
human life, among the people of the British 
empire at large, the subsistence of such a 
Jurisdiction mfght be considered not as a 
benefit, but a calamity, * 

Apprehension of such a consequence^ 
could indeed afford no good reason to a 
court of justice for not applying the law 
as it now stood. But it was conceivedt 
that the interlocutor upon the general ques- 
tion, dl the points of which had again 
occurred in this particular cause, was the 
fair result of a consideration strictly ju-^ 
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dicial, and in no respect extending be? 
yond the limits of the legal arguments an4 
investigation. For unless the authority of 
international law were to be altogether re^ 
jected, it was not only proper but indispen* 
sable, to inquire with freedom, as^ upon an 
open subject, whether our municipal rule, 
which permits divorce a tinculo matrimanU 
for adultery by judicial sentence, or the op* 
posite rule of the English law, should be 
preferred in a case depending between 
English parties who had no domicil in Scot? 
land. Sufficient reasons had been found 
for concluding, that, especially with regard 
to the decision of a suit affecting their con- 
jugal relation as it subsisted in their own 
country, respect was due in this fotum 
to the rule, which was established in th6 
neighbouring kingdom of the empire. At 
the same time, redress for the injuries 
she alleged might be given to the pursuer 
here, which perfectly corresponded fn prinr 
ciple and material effect with the rule of 
her own law. In this manner, top, while 
the jurisdiction, according to the law of 
Scotland, posseshed by the Cphsistorial 
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Court, was exercised to its full extent^ and 
in the way which Was Upon the whole most 
beneficial, as well almost just, the munici- 
pal systems of both kingdoms would be se- 
curely preserved from all risk of violation^ 
or prejudicial interference and collision^ in a 
department of peculiar importance in the 
administration of civil justice. 

The judgment of the Commissaries wafl 
submitted to review^ by bill of advocation 
for the pursuer, and Lord Cringletie re- 
ported the case to the First Division of the 
Court of Session, at her motion, along with 
that of Levett. But it was there l^mitted 
to the Second Division of that Court. A£^ 
terwards, both cases Were decided together, 
and this deliverance was given, in confor- 
mity to the opinions of the Judges* (^^^t 
December 1816): ''The Lord Ordinary, 
having again consideried this bill and for- 
mer procedure, ^nd advised with the 
^^ Lords of the Second Division, remits to 
'* the Commissaries, with instructions to al- 
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^^ ter their interlocutor, and to proceed in 
" the divorce according to the rules of Jaw/' 

In obedience to this instruction, the pur* 
9uer was fully examined under the oath 
of calumny, with a view to ascertain whe-^ 
ther there had been collusion, and she not 
only gave answers which were explicit 
and satisfactory to all questions upon this 
head, but also produced a letter received 
by post during her husband^s absence in 
August 1814, which bore all the marks of 
authenticity, and which she deponed ha4 
conveyed to her the first information of her 
iSn^*' husband's guilt. A proof was, therefore, 
April 7, allowed, and the action afterwards proceedr 
ed in common form. * 
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Note (A.) p. SO, 

HB decisions, of which the followiag brief summary is < 
given in illustration of the point upon which reference ha« 
been made to them In the text, are to be found at the 
places inflic^ted by their dates in the MS. record. During 
the whole discussions since the general question came to be 
agitated, as well as in preparing this compilation, the reporter 
lias derived valuable, assistance, which he takes this oppor? 
tunity gratefully to acknpwledge, from a MS* Dictionaiy 
of Consistorial Decisions, and separate abridgment of the 
cases, collected by Lord Hermand while he officiated as 
a Judge of the Commissary Court, beginning upon the 
19th of July 1694, and ending in the year 1777 : Alsp 
from another MS. dictionary, besinniug in 1684, and ending 
in 1744, collected by tl^e late mx Murray of Henderland, 
while he held the same situation : And likewise from a 
MS. collection of consistorial cases selected from the re- 
cords of the last century by the late Mr Cay, while offi- 
ciating as a Commissary, previous to his appointment as 
Judge of the Court of Admiralty. 
. Although the decisions of previous date to the case of 
Tewsh only could be referred to while it was under dis- 
cussion, in order that the whole series may be presented 
together in one unbroken view, those which have been 
pronounced since are also included in this note. 
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£7M February 1692* 
Laudes against Vanohent. 
The pursuer, Coiooel Lauder, whenaerving as a Scotch 
olBcer in the army of the seven United Provinces of the 
Low Countries, married the defender, a Dutch lady, at 
Bommelwert, in Guelderland. During the whole period 
of their cohabitation/ lhe3F resided exclusively in the Low 
Countries* But Colonel Louder hdviiig afterwards re- 
turned to reside at his estate in Scotland, and having left 
bis wife in her native country, he raised an action of divorce 
gainst her before the Coasistorial Court of Scotland, on 
the ground of adultery, which crime he alleged that she had 
committed in Holland. The summons was served edict* 
ally,* and she made no appearance. A proof was alloW« 
ed, and taken upon commission abroad ; and the evidenee 
being found satisfactory, decree of divorce it tincuh Mh 
trimonii was pronounced iti the ilsual form. 

td February IdQS. 
Montgomery against Marshall. 
Anna MoNTCOMt^RY, the pursuer, was a Scotch kdy, 
who {had been married in Scotland to Captain James 
Marshall, of New Portowtt, in the county of Armagh, 
and kingdom of Ireland. She cited him edictally as re* 
siding out of this kingdom upon a summons of divorce^ in 
which he was accused of having committed adultei7 labile 
in Scotland with his regiment ; and no appearance being 
made for the defender, a proof was allowed, and his gUilt 
being established by evidence, decree was afterwards pro* 
noimced, in terms of the libel. 

2d Marth 16^8. 
Wharton against Maiu. 
In this case, the action concluded for deforce, reductioti, 
and declarator of nullity, on the ground of a previous mar- 



* An edictal citation is i^vea to dtEenien cut of the kingdom* bf 
proclamation at the market arois of Edii^urght and pier and shore of 
Leith. 
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AwgB* The defSetider was an Englishmatii resident in Lon* 
don, tnd the pursiieri who resided in Scotland, and was 
l>y birth a Scotch bdy, convened him in the Consisto- 
rud Conrt at Edinburgh by edictal citation ; and having 
taken her proof by commission in England, obtained de« 
fcree against him in absence* 

1st November 1696. 
BuiDOET fioLli against Samuel Wright. 
The defender in this case was an Irishman, and the 
pursuer, a native of Edinburgh, obtained decree of declara- 
tor of nullity and divorce a^inst him, on the ground of i| 
previous marriage, in an action upon which he was cited 
edictally, and in which a proof was taken by commissioii 
at London, where his first marriage had been celebrated. 

9th June 1699. 
Gordon against Englegraaff. 
William Gordon, the pursuer of this action, was a 
merchant of Aberdeen, who had been a factor at Camp- 
vere in Holland, and had married the defender, Anna 
Margaretta Englegraaflf, daughter of a merchant at Am- 
^terdam. He accused her of adultery during their coha- 
bitation at Campvere, and with his summons produced 
f^ an instrument and protestation in the Dutch language, 
^^ under the hand and subscription of William Van Rug- 
** yea, notary-public, dated the 28th day of July 1698 
*' years, attested by two other notaries within the town of 
^* Delft the said day, proporting, that William Gordon 
'^ made known to Anna Margaretta EnglegraafT his going 
" to Scotland, and told plainly he was to go with a design 
5' as soon as be was arrived ^here, to raise process of di- 
f vorce against his said wife, regniring her, by his marital 
'^ power, to follow and bring her son alongst with her ; 
^'and that she might have no ground of excuse, he, 
f* the said William Gordon, appointed her John Gor- 
f* don at Rotterdam to provide for her transport, and a 
^ place at Edinburgh for lodging, till law should deter- 
5' mine betwixt them," This invitation having been 
declinefi by the ladyi the pursuer, in his action of di- 
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TorcCi '^ supplicated and obtained from the said Cornmis* 
^'.aaries a ceihmission addressed to John Stocbac, Burgo- 
'^ master at Rotterdam, &c. to take and receive the oaths 
*' and depositions of all jtuch habile and famou» witnesses 
'' living in and about the city of Rotterdam, as the said 
pursuer or any in his name should adduce, for provik^g 
against the defender the crime of adultery and other cir- 
'^cumstances and qualifications libelled ;** and the proof 
having been taken and reported, with other evidence of her 
guilt, decree was pronounced against her. 

7th January 1702. 
Hamilton against Brown and Hamiltons. 
In this case the pursuer obtained a decree of declarator 
of nullity and illegitimacy against the alleged wife of hjs 
deceased brother and her children, upon the ground that 
she had been previously married to another person. . She 
was an Englishwoman, and both marriages had been ce- 
lebrated in England* The pursuer apd his brother were 
natives of Scotland, and the pursuer had his domicil in 
this kingdom. The pitatiop given was edicta) ; but the 
defender appeared, and produced a counter action of de- 
clarator of marriage and legitimacy. And, in both ac* 
jtions^ a proof w as taken by commission in England. 

I6th December 1726. 
Graham against Wilkieson. 
James Graham of Garlur, in the county of Stirling, 
and Elizabeth Wilkieson, daughter to Captain Philip 
Wilkieson of Ballinahinch, in Ireland, the parties in this 
action, were married in Ireland. During their cohabita- 
tion at the pursuer's house in Scotland, she committed 
adultery, and afterwards eloped and left the kingdom. 
She was cited edictally as forth of Scotland ; and, upoa 
proof of her guilt, decree of divorce a vinculo matrimq^ 
mi was pronounced agamst her in absence. 

(Uh March 1731. 
Scott against Boutcher. 
The parties in this case were married at Westminster, 
and the defender was an English lady. They cohabited 
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together in England^ and she was accused of having com- 
mitted adultery there. Upon this ground, the pursuer, 
•who was a Scotchman, instituted an action of divorce 
against her, in the Consistorial'Court of Edinburgh, and 
having cited her edictally as out of this kingdom, his oath 
of calumny was taken at the commencement of the judi- 
cial procedure, at his residence in London, upon commis- 
sion, by " George Ritchie, Esq. Secretary to the Duch- 
" ess of Buccleuch ;" and, upon proof of her guilt, taken 
there in the same manner, decree in absence was pro- 
nounced against her. 

nth June 1745. 
DoDDS against Westcomb. • 
William Westcomb, an £ngli8hman, who had an 
office in the Exchequer in Scotland, and had, for some 
years, resided in Edinburgh, having given up his office, 
tod retired to England, a process of declarator of mar- 
riage and adherence was brought against him by Rebecca 
Dodds, before the Commissaries of Edinburgh, with a 
conclusion, that, failing his adherence, he might be de- 
cerned in a certain sum, in name of aliment ; wherein 
appearance having been made for him, with a declina- 
ture of the Commissaries' jurisdiction, as he was neither 
a native of the country, nor U^d either residence or effects 
in it, the Commissaries ** repelled the declinature, al« 
** lowed the pursuer to prove her marriage ;" and, after 
proof led, '^ found the marriage proved, and decerned,'' 

&c. 

He then presented a bill of advocation, which was in- 
formal, after decree ; but the pursuer waved that objec* 
tion ; and, upon consideration of the merits of the case, 
the Lords " repelled the declinature/' 

This (according to the report of Lord Kilkerran) they 

did, not upon the general ground, which had been chiefly 

argued for the party, that the locm contractus founds a 

foTvanHy thougH some of the Lords were for carrying it 

that length, the more general opinion being, that the locus 

mmmmmmmmm i ■ ■ . ■ i i n i i ■ » ■ 

* Kilkerran, p» SIS, voa Ftum Competens, 
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contractus no odierwbe founds a forum tban wImu tbe 
party is summoned upon the place. But what the Court 
proceeded on was, that here was a yu4Bitio status^ whicli 
might involve the pursuer into inextricable diflSiculty, were 
it to be governed by common rules ; that it might be true, 
where marriage is solemnized in one country according 
to the established forms of that country, it will be sus- 
tained in whatever other country it be brought under 
challenge, though the form of soiemnizaticm may be dif<« 
ferent in that country; but that it was a different ques* 
tioD, whether every thing that infers marriaga>in one coun* 
try, will, in another, be sustaioed to infer it ; and one in« 
stance was given, in the case of Colonel Murray, when, 
though his marriage was sustained by a solemn decree of 
the Commissaries of Edinburgh, upon a proof of habit 
and repute, and cohabitation with the woman as man and 
wife ; yet, in England, that decree was disregarded, and 
bis marriage found not proved, which was taken notice 
of, not to justify the practice of England, in disregarding 
.the decrees of another country, as they ought rather to 
shew the same comitas to us that we do to them, but to 
shew the hardship of obliging the pursuer to resort to 
England. to prove her marriage, where, in all likelihood, 
she must fail, and remain under the reproach of being a 
whore, and her child a bastard, though she was really a 
married woman by the law of Scotland, where she entered 
into that state. 

It was for this reason of expediency, on which all ques^ 
tions in the public law, and especially the qtuesttones 
status, are to be judged, that the Court in this case pro« 
ceeded« though some M'ere for sustaining the declinature^ 
as we were not to do wrong, out of fear that the judges 
of another country might do so. * 



* The report of this cate, which is copied from tlie coUection of 
Lord Kilkerran, shews to what length the right of turisdicticNi wis 
nuunuined in this country towards the middle of the last century/ 
in questions where the jtatus of citizens of this country was at stake* 
Fifty years afterwards, the decision in the case of PSrie against Lanan# 
sth BAarch 1796, went to a greater extreme upon the tame grouadsv^ 
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iXUb June l^JM. 
Gbobgs YouNd agaimt Margabet Cassa. 
In this case the parties had been married at Leyden in. 
Holland, and the defender was accused of having commit-* 
ted adultery at the Hague and at Paris. The pursuer was 
a Scotchman, but having entered into tlie medical service 
of the army, was in Ireland when the usual order was 
given for his deponing de culumnia at the commencement 
of the procedure, and a commission was granted for tak* 
ing his oath to the Lord Mayor and Aldermen of Dublin 
&c. althougli this measure was opposed by the defender. 
Afterwards, a commission was granted '^ to Mr William 
** Robertson, merchant at Rotterdam," to take the proof in 
Holland, *^ whom failing, by absence or refusal to ac-> 
'' cept, to the Lords and Masters the Schepins of the 
^ Hague, or any one of them." But the law of Holland 
did not permit the local magistrates and judges to give 
effect to a commission granted, in the first instance, to a 
private person not possessed of authority, to compel the 
attendance of witnesses^ and to take the evidence, so as to 
subject them to the pains of perjury in case of false 
swearing. This fact being regularly certified, V new com* 
mission was accordingly granted (12th Deceiftber 1749)^ 
*^ Unto the Right Honourable and the Right Worshipful 
** the Lords, Burgomasters, Schepins, Magistrates of the 
^* Hague and of the city of Leyden respectively,*' to take 
the proof for both parties, '' and that at the Hague and 
^* Leyden respectively, upon all or any of the lawful days 
^^ betwixt the 20th of January and the 10th pf March 



But tlie judgment of Sir William Scott, in the recent case of GordoA 
against Dalrymple, and the previous English decision -which esta- 
blished, that marriages of English parties, contracted in Scotland j^ 
tundum legem hci^ but in the celebration of which the conditions of 
the act of the S6th Geo, II. cap. S3, had been ahogether disre£:ardedf 
were, nevertheless, valid in England^ seem sufficiently to prove^ that 
there is no longer any just ground for apprehending that the law of 
Scotland vrill not be respected by the judicatures of England, in a 
tas0tion relative ta th« validity (tf a Scotch marriage. 
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*^ then next/' with a request that they would '^ be pleaiie^ 
'* to make a report of the whole to the saids Commissa'^ 
'' Ties, betwixt and the 2dth day of March then next/' 

Having entered upon the execution of this commissiotf; 
the Lords, Burgomasters, and Scbepins of the Hagne^ 
addressed a letter, at the expiry of the limited time, to the 
Commissaries, in which they stated, 'that they ** did not 
'^ incline (considering the way this commission was ex- 
^' pressed) to refuse complying therewith." But after 
mentioning what progress they had made, observed, '^ We 
'^ have reason to believe, that the entire fulfilment there^ 
'^ of cannot be completed in the time limited in your 
''said commission, viz. before the 21st of the instant 
'^ March, especially in as much as we are obliged to give 
'' ten days warning to the parties concerned, for adducing 
'' of such witnesses as might not have been summoned at 
** first, or that happened not to be contained in the list 
'' inserted in your commission^ and whose depositions 
'^ may nevertheless be useful to your end and design, as 
'' appears from the information of those we have already 
" received ; and as there would need much longer time in 
" order legally to compel such as would not compear 
'' wilUnglyi in case any such should be found hereafter f 
'' we forbear giving your Lordships a more full detail of 
'' the present state of the a£fair and of its progress, having 
'' judged it only proper to give you this information of its 
'^ commencement. And upon the petitions of Messieurs 
'' the agents for Mr George Voung to represent^to you^ 
** that a prolongation of your time ^Tted in the fore- 
'' said commission, will be necessary for its entire ful* 
'^ filment. And that, in consequence, we therefore would 
'' wish, for the foresaid reasons^ that you wonld grant k 
'' proper prolongation, since, having begun this thing;, we 
'' would be willing to see it ended to your entire satisfac- 
'' tion," &c. 

The commission was, of course, renewed, aind it wav 
executed in a tery accurate and satisfactory manner,, and the 
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Suilt of the defender being fully lestablished b^ the evj« 
ieuce, decree of divorce \vas pronounced in the usual 
form.* 

lOth February 1759. 
M'CuLLOCH against IVI'Cullocit. 
In a process of declarator of marriage, the pursuer 
proved, that the defj^nder had cohabited with her for 
^severaf months in the Isle of AJ^an, and during this coha- 
bitation, had there acknowledged her to be his wife. She 
also proved^ that having afterwards returned to her family in 
Scotland^ she was visited by the defender, and that he en^ 
Joyed the privileges of a husband in this country. But 
there was no proof of consent to a marriage de present^ 
by the defender in Scotland, or even of acknowledgment 
of marriage by him here, and no sufficient evidence that 
the parties were habit and repute married persons in this 
country. The ^Commissaries, upon the ground, that the 
cohabitation and acknowledgnjent in the Isle of Man 
could only receive effect according to the law of the place, 
iind did*not there constitute marriage,' assoilzied the de- 
fender. A bill of advocation being presented to the 
Court of Session, was remitted, with instructions to alter 
this judgment, and decern in the declarator. But the in- 
terlocutor of that Court was^ upon appeal^ reversed by the 
House of Lords. 

l5^ December 1772. 
Margaret Scrcton asainst John Gray. 
Th £ pursuer of this action was the daughter of a writ* 

^ By tide law of Scotland^ testunony given by a witness not cite4 
is liable to objection, as ultroneous, and as no warrant for citation is 
Wild extra territdriumjudicitf the attendance of witnesses must depend! 
upon their own pleasure in cases of commission for proof out of this 
kmgdom, when the local authorities of other countries have not 
power, or are not in use to afford theth assistance. But, it is evi* 
dent, that comitas in thi« respect is very essential to the administra- 
tion of justice. Between countries within the same bland and em- 
pire, the nations inhabiting which are parts of the same people and 
state, occasions must likewise frequently occur, in \lirhich any want 
of thb mutual assistance to give due effect to the law' cannot fail to 
lie extremely pr^udidal. 

R 
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ing-master in the city of Glasgow. The defender was 
the son of an Irish gentleman. Her action was laid upon 
the allegation of a private marriage between them while 
he was prosecuting his studies at the University of Glas- 
gow, and upon an arrestment of his effect^ in the house 
"where he had lodged there, used by her after he had gone 
home. It was served by edictal citation, and concluded 
as usual for declarator and aliment. 

Defences, by which the jurisdiction was declined, hav-* 
ing been repelled, a bill of advocation was presented to 
the Court of Review, and, after a full discussion in memo- 
rials, and by hearing in presence, '^ The Lords remitted 
^^ the cause, with instructions to sustain the defencjes, de« 
^^ dining the jurisdiction of the Commissaries." 

In the report of the Collector for the Faculty of 
Advocates, it is stated to have been the opinion of the 
bench, with respect to the competency of a forum rei 
sitiBf by virtue of the arrestment jurisdictionis fundand<R 
causa, that ** the source of that species of jurisdiction, in 
*^ this and other commercial countries, was utility, and 
^' the facilitating the recovery of debts. It is properly a 
*' mercantile jurisdiction, not an universal one ; anU being 
'' an exception from the general rule, it is not to be ex-^ 
^^ tended to a case not founded in the intention of intro- 
*' ducing that sort of jurisdiction ; and where the pursue^ 
** had a legal remedy, viz. by resorting to the defender's 
'* proper Jorum in Ireland. And as to the case of West- 
** comb, 1 1th J line 1745, cited for her, it was but a sin« 
'^ gie decision, not to be followed as a precedent ; more 
'^ especially, as it is known, that the pursuer in that case 
^' derived no benefit therefrom.'^ 

6lh December 1783. 

General Lockart Wisi^art against Mrs Mariann 

Murray. 

DiyoRCE a vinculo matrimonii was obtained by the 
pursuer against his wife in this case, on proof of adultery 
committed by her at Bath, London, and Brussels, ' Os- 
t^fid, Aix la Chapelle, and Ghent. The parties wei;^ 
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|>oth of Scotch origioy and, at the date of the action^ had 
A domieil m Scotland^ where they had been married. 

25th January 17S7. 
Urquhart against Fluckhir. 
The pursuer was a Scotsman, and ao ofBcer in the 
array, who had been married to the defender at Bos^ 
Con, in New ^ England, of which place she was a na- 
tive. They had^ cohabited as husband and wife for 
some tinie there, and afterwards at Halifax, in Nova Sco- 
tia, and in the neighbourhood of London. J^ut having 
discovered that she had been guilty of adultery at Hali- 
fax, in Nova Scotia, and m England, after he had 
returned to his native country, he raised an action of di- 
vorce ; and on proof of her guilt, taken by comniission in 
England, decree was pronounced against her^ in terms o£ 
the libei. 

6/A Fehrmry 1788. 
A^CHiBALp Earl of Eglinton against Dame Fran- 
ces Twysden Countess of Eglinton. 
Sentence of divorce was pronounced, without oppo- 
sition, dissolving the marriage which had been celebrated 
between these parties in England^ on proof of adultery 
committed in Scotland. 

9th February 1 789. 
Pame Elizabeth Brunsdon against Sir Thomas 

Wallace Dun lop, Bart. 
These parties were both natives of Scotland, but 
had been married at London, and neither of them had 
iiny domicil or residence in Scotland at the date of 
the action. For many years, bdth had resided in Eng«r 
land. The (Pursuer alleged, that the defender had de* 
iserted her society, and resided' for sometime in France, 
Sdiere he had been guilty of adultery. He was cited 
€dictally, as'amenable ratione originis to the jurisdictioa 
of the Coinmissaries, but made no appearance, until a 
proof had bee^ allowed to the pursuer of her allegations* 
A bill of advocation, complaining of this interlocittoi^ 
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nvas then presented bjf him to the Superior Cowt, which 
was refused by the Lord Ordinary. The defender next 
applied by petition to the whole Court, who adhered to 
the Lord Ordinary's interlocutor. But upon a second 
petition, the Lord Ordiuary was directed to remit to the 
Commissaries, with a general instruction ^' to dismiss the 
** action/' which was accordingly obeyed. 

Uth March 1789. 
Frances Trevelyan agaaW Major James Field. 
Both parties in this case were English by birth and 
domicil. They were also married in England. But upon 
proof of the defender's adultery in Scotland, where he 
was cited and convened, decree of divorce was pronounced 
by the Consistorial Court, in absence of the defender^ 
who made no appearance. 

Tth February 1794. 
Puchess of Hamilton against The Duke of Hamil- 
ton* 
The marriage between these parties had been regular- 
ly solemnized in England, according to the l^^nglisb law 
and ritual ; and sentence of divorce a vinculo matrimonii 
was nevertheless pronounced, without, opposition, upoa 
sufficient proof that the defender had committed the crime 
of adultery in Scotland, where the parties had their per- 
manent residence during their cohabitation and at the 
date of the action. 

8/A March 1796. 
Mary Pirie against Andrew JLvnan. 
At the date of the action in this case, and for many 
years be/ore, the parties had their only domicil in Lon* 
don, where they permanently, resided. But both wer& 
natives of Scotland, and had married there, and had co* 
habited in this kingdon for a con^idera()Ie length of time 
previous to their settlement in JLondon. After following 
the trade of a bookbinder, and cohabiting with his wife there 
|br a number of years, Lunan formed a connection with 
iinolher woman^ and pretending that he was a single per^. 



^on^ had the ceremony of marriage performed with this 
Woman, in the fiarisli of St Luke, Chelsea, and afterwards 
cohabited with her. On these grounds, the pursuer sued 
the defender before the Commissaries of Edinburgh for 
dirorce; and her summons being served edictally a- 
gainst him, as forth of the kingdom, an applicatloa 
was made by petition for a commission to take the pur«> 
suer's oath of calumny at her domicil in London ; but 
the Commissaries, upon consideration of the summon^ 
and execution, and of this petition (9th June 1794) : ^^ la 
^ respect that the domicil, both of the pursuer and de** 
'' fender, is situated in London, and that the fact founded 
'^ on in the libel, as inferring to the defender's guilt of ^r 
^' dultery, are stated to have happened there, dismissed the 
*' action as incompetent/' To this interlocutor they also 
adhered, on advising two several reclaiming petitions. 

A bill of advocation was presented by the pursuer, and 
was refused by the L&rd Ordinary. * A reclaiming peti- 
tion was also refused bj* the whole Court. But upon a 
second reclaiming petition, ex parte, the Lord Ordinary 
was directed by ^e Court to remit the bill to the Com* 
Hiissaries, with instructions to '^ sustain the action, and 
^' proceed in the cause." Accordingly, the pursuer's oath 
of calumny, and afterwards a proof, were taken at Lon- 
don, upon two several comniissions, and the guilt of the 
defender being fully established, decree of divorce was 
pronounced in common form, f 



* Lord Justice-Clerk M*Queen. 

*)' The piibtished report of this case by the Collector of the Facul« 
ly of Advocates is erroneous* There was no allegation of adultery 
in Scotland. The only information of the reasons which induced the 
Superior Court to alter the judgment of the Commissaries that has 
been obtained^ is the statement In this published report, that 'doubts 
'< were entertained by some of the Judges, whether the previous case 
** of Brunsdon against Sir Thomas Wallace had been rightly decid- 
*^ ed, and that it was thought that there would be no harm in giving 
•' decree to the pursuer, valeat quantum vaiere potest/' 

It seems proper to observe^ that the most eminent talents of the 
Scottidi bar were exerted with much distinction in arguing the case 
of Brunsdon agsunst Wallace, which was moat deliberately considered 
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13th June 1800. 
Lieatenant-Colonel French against Henrietta Pii^ 

CHER. 

The pufsuer in this case was a native of Scotland/and 
tesident in this country at the date of the actifon. The 
defended waa an Englishwoman, wh^ had eloped with 
hion, and whom he hi^d married at Gretna Green. After- 
ivards, they had cohabited together as husband and 
\rife, in Scotland and at the stations of his regiment in 
England and in India. But the defender having fallen into 
bad health when abroad, left her husband upon duty in 
India, and returned to Britaiu, where she was guilty of 
ddultery^ while in Scotland on a visit to hb relations, and 
afterwards at her residence in London. 

She was personally served with a copy of the summons 
lit her house in London. But she got no regular cita- 
tion, and made no appearance. 

The Commissaries ^* dismissed the action, in respect 
'' the defender was not cited within Scotland, nor in any 
'' shape amenable to the Courts of this country." 

In a bill of advocation, the pursuer pleaded> that Scot^ 
land was the place of the contract, and also of his domr- 
til, and, consequently, by construction of law, was his 
IJvife'n domicil; 

" The Lord Ordinary, having advised with the Lords^ 
'^ remitted to the Commissaries, with instructions to sus- 
" tain their jurisdiction." 

In the report for the Faculty of Advocates, it is men* 
tioned, in explanation of this judgment, that it was '^ ob-> 
<' served 6n the bench — The case oi Lunan is decisive of 
'' the present, which is even more favourable for the pur^ 
*' suer from his domicil being in Scotland, from which 
** that of his wife cannot be separated* But the defender 
'^ should have been cited both at market cross, and pier 
'' and shore, and at the house of her husband." 



by the Court, whereat, in this case of Pirie against Lunan, the de*> 
fender made no appearance, and the mterloc utc,>r oi the Ccnuniasariei 
costaiped the only statement of the otjeccions to tht action^ 
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, Q7th June 1801. 

iELiZABETU Ann Wyche and Attorney against 
Charles Burrel Blount. 

The parties in this case were both English, and were 
tmarriedl^ at Gretna Green. Afterwards, they cohabited as 
husband and wife 411 . England, till the defender deserted 
the society of the pursuer, and having been guilty of adul- 
tery in Scotland, was cited personally in the action, at 
the quarters of a regiment in which he held a commission 
at Musselburgh. 

The defender ttiade no appiearance; and the Commissa- 
ries having allowed a proof before answer, which was 
taken by commission in England, and afterwards (20tli 
February 1801), '^ Having considered and compared the 
'^ libel with the proof, found it not proved, either that 
^' the marriage of the pursuer or defender, who are not 
^' Scotch but English by birth, was celebrated in Scot- 
^^ land, Of that they cohabited in Scotland as husband and 
'' wife any time after their marriage, or that the defender 
'^ has had any sufficient or settled residence in Scotland, or 
'^ even that the crime on which the divorce is founded 
*' was committed in Scotland ; therefore found, that the 
'^* action is not competent in Scotland, and ought not to 
'^ have been brought before this Court ; and dismissed the 
^^ process for want of jurisdiction." 

But this judgment being submitted to review of the 
Superior Court, the Lord Ordinary (Meadowbank), after 
reporting a bill of advocation, *' remitted to the Com- 
'' missaries, with instructions to sustain their jurisdiction 
^' in this case, in respect the summons was executed a- 
*' gainst the defender when resident in Scotland, and pos* 
^' sessing adomicil there : Find it competent to refer to 
'^ the oaih of the defender, the authenticity of his sub* 
^' scription at the certificate of marriage produced, and 
** that said certificate is genuine; admit the said refer- 
^' ence, and grant commission accoidiiigiy." 

A reference was accordingly made to the defender's 
Caih ; and, in obedience to the direction of the Superior 
Court, the Commissaries having ordained him to depone, 
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be disobeyed, and was held as confessed^ and decree was 
proDOUDced against him^ in termf of tbe libel. ^ 

27M Sum 1801. 
Iff AK1A MoBcoMB against 3 ow Law Macclsllanit. 

Thb defender, in this case, was a Scotch surgeon, wha 
bad entered into the service of the tiavy, and whHe sta- 
tioned in a receiving ship at Plymouth, had th^re married 
the pursuer, tvho.was an English womati. She alleged/ 
that after many years cohabitation there, he had deserted 
ber society, and been guilty of adiiltery. The citation 
ifras edictal ; but a certificate by a notary was prodiicedv 
that a copy of the summons bad been delivered to the de-* 
fender personally at Plymouth. He appeared, and de- 
clined tbe jurisdiction of the Coramisisaries, and their 
judgment was in these terms : ** Considering that the 
** courts 6f oile country ought n<)t W be eonVerted into 
'* engines, for either eluding the la^s of another, oi^ de- 
^ termining matters foreign to that territory, and that de- 
'' crees of divorce, pronounced by incompetent courts/ 
'' cannot eifectnally and securely either loose the bonds/ 
*^ or dissolve the marriages, or fix the status of the parties 
^' thereto, but ^ight become causes or snares to involve 
^' other persons, as well as the parties and their children,^ 
^ in deep distress ; and observing it to be admitted in the 
'' libel, that the marriage of the pursuer and defender was' 
'' celebrated in England ; that they resided Constantly ii!i 
^ England since their marriage, and even that the crime 
'' on which ditorce is here demanded to be decreed was' 
*' committed in England ; therefore find, that the action 
^^ is not competent in Scotland, and ought not to have 
'^ been brought before this Court ; and dismiss the process^ 
^ in all its parts, for want of jurisdiction and <5f power/' 

Lord Armadale, Ordinary, refused a bill of advocation/ 
and the pursuer, in a reclaiming petition, pleaded, that 
in a question like the present, the defender would be ame* 
nable to the Courts of Scotland, even ratione originis^ 

* The defender in this csue had no other domicil in Scotland h^i 
the ttatioA at whickhe resided while en laiiitary duty. 
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but in truth, having been constantly in the navy service 
iever since he left Scotland, he has acquired no other /a« 
rum, and, consequently, the couhtry in which he wafl 
born and educated is still his proper domicil ; according 
to the decisions in the cases of (11th June 1745) Dodd^ 
Against Westcomb; 8th March 1796, Pirie against Lu<- 
fian; 13th June 1800, French against Pilcher. 

The Lords unanimously refused the petition without 
atiswei'S. 

27th January Id67. 
LiNDSAir against Tov£y. 

Th b pursuer, in this case, :v\'as a Scotchman by birth; 
tind heir of entail of an estate in Scotland. He entered 
into the army, and married, when with his regiment a^ 
Gibraltar in 1781, Miss Tovey, the daughter of an Eng* 
lish officer, with whom' he afterwards cohabited there as 
bis wife, till some time in the year 1784. From that pe- 
riod till the end of the year 1792> their permanent resi- 
dence was in Scotland. They then removed to Durham; 
ivhere his family remained, and where he lived with 
them; when not employed on military duty, till Decembei* 
1802, when the parties entered into a voluntary contract 
of separation. Afterwards the pursuer resided in Scot* 
land, when hot from home on duty. 

In December 1804, the pursuer commenced an actioil 
in the Gonsistorial Court of Scotland^ the summons o( 
which concluded, in the usual style, for divorce a vinculo 
inatrimoniif upon allegations of criminality, both be* 
fore and after the separation, the date of which was spe-^ 
cified. 

A preliminary defence was stated, declining the juris* 
diction, on which an interlocutor was pronounced (5th A- 
pril 1805), finding, '' that the Commissaries of Edinburgh 
** have a proper jurisdiction in the present instance." 

The defender presented a bill of advocation, complain- 
ing of this interlocutor, which was refused by Lord Ban* 
hatyne. Ordinary (££d May 1806), and, upon a petition to 
the whole Court of Review (27th January 1807^^ hi» 
liordship's interlocutor was adhered to» 
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An appeal was taken against these interlocutors to the^ 
House of Lords^ and the judgment pronounced was iri 
these terms : '^ Ordered and adjudged, that the cause be 
'^ remitted back to the Court of Session^ to review their 
** interlocutors complained of, and to do therein what to 
" the Court shall seem just ; and it is further ordered^ 
'^ tliat the Court do give all necessary directions, as well 
.'' in the said Court as to the Commissaries of Edinburgh^ 
'^ for enabling the said Court elFectually to carry into exe< 

cution the judgment of the said Court, which shall be 

pronounced after such review*" * 



€1 



I2M Cfctober I810i 
l«a^ Paget and her ATTokNEY against Lord Paget* 
f The action in this case concluded, in the usual fornix 
for dissolution of a marriage celebrated in England, on 
the ground of adultery committed both in that country 
and in Scotland. It was served personally upon the de- 
fender, at the House of Lude, in the county of Perth, 
where the defender had been previously living as tenant of 
the proprietor for several months. No appearance wa|? 
made for the defender, when the cause came to be moved 
in Court, and upon a regular application by petition, 
shewing reason, a commission was granted by the Judge 
officiating in ordinary, according to previous practice, for 
taking the defender's oath of calumny in England. Af- 
terwards defences were lodged, which contained a mere 
denial of the libel. The pursuer was then ordained *' to 
^' give in a special condescendence of the facts she aver- 
*^ red, and would undertake to prove, in support of the 
^' conclusions of her libel, and therein to state the persona 



* The above abstract of this case is intended merely as a reference 
to the report of the decision of the Court of Session, publbhed by the 
Collectors for the Faculty of Advocates, and to that of the judgment 
of remit in the House of Lords by Mr Dow. It is, howeverj 8uffi« 
cient to shew, that the preliminary point of jurisdiction only was sub* 
mitted to the consideration of the Radical Court in Scotland, and 
by a very imperfect statement of the circumstances from which the 
question arose* 



I 

APPENDIX^ 267 

^ witb whom, the places where, and the dates on which 
'' the alleged acts of adultery had been committed." 
., In compliance with this order, she entered into a minute 
detail of the defender's desertion and guilt. He lodged 
answers, in which he said, that he /^ rested his defence on 
'^ the pursuer's inability to prove her averments." But in 
which he also pleaded, that no proof should be allowed of 
the facts alleged, which were previous in date to a recon* 
ciliation which had taken place between the parties in 
the year 1809, and after his original desertion of the pur- 
suer. 

The interlocutor upon these pleadings (01st September 
18 \0) allowed a proof of the marriage between the par* 
ties, and of the alleged adultery of the defender in Scot- 
land to the pursuer, and a conjuuct probation to the de* 
iPender. In this proof he joined issue, as seriously main- 
taining his defence; But his guilt being clearly establish* 
ed^ decree was pronounced in common form* 

JOth January 18 il, 
Margaret Wilcox against Richard Parry, Esq, 
By the proof in this case it was established that th^ 
parties were English, and having eloped from their faroi- 
lies> were married irregularly at Annan, in the county of 
Dumfries^ and that^ ^ter they had cohabited sometime 
^s husband and wiife in the neighbourhood of London^ 
the defender had deserted her society, and been guilty of 
adultery in Scotland. He made no appearance^ and de- 
cree of divorce was pronounced in absence. 

7th June ISlli 
Elizabeth Aldows against Henry Alden. 
Decree of divorcci^a vinculo was given against the de^ 
fender in absence, upon proof that he was living in IScot** 
land at the ^ date of citation, and had, for some time be- 
fore, resided hore, and had committed adultery in this king- 
dom, although the parties had been married, and had co- 
habited m England, and had their real domicil in Eng- 
laud> of which country both were natives and subjects* 
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2Sth June IBIU 
Mrs Mary Rodoers against C. B. Wyatt, Ks<|. . 
The parties were married in England^ and had coha« 
bited together only in that country^ of which they were 
natives. But the pursuer alleged^ that he had deserted 
her society^ and been guilty of adulteryt both in England 
and in Scotland. He was personally cited, and having 
made appearance, stated in defence, ^' that the allegations 
'' set forth by the pursuer must be proved. He has no 
^ objection to such proof being allowed, at the same time 
" he reserves to himself the privilege of vindication, upoi^ 
'* the proof baing reported, if so advised^ and furriier 
^ craves to be allowed a conjunct probation.^ 

Two successive petitions, for a commission to take the 
pursuer's oath of calumny in London, were refused, and 
she appeared in Court, and deponed that there was no 
collusion. Afterwards a proof was taken, which fully 
established the defender's guilt, and decree was pro« 
flounced in terms of the libel. 

25th October 1%U. 
UxTEitTON against Tewbh.* 

\Oth January 18 IS. 

Lady Hillary against Sir Wialiam Hillary. 

This case was smuiar to that of Tewsh, and-, after go* 
ing through the same course of procedure, was decided 
according to the instructions of Lord Meadow bank, Or* 
dinary, by interlocutor of remit from the Superior Court, 
iipon a bill of advocation, accompanied by a note of his 
Lordship, in the same terms as in the case of Tewsh* 

*iOth Jahuartf 181% 
Mrs Frances HeweI* and Attorney against Jambs^ 

WEfiBEB, Esq. ft 

The circumstances of this case also vpere similar to 

III. . i ' .I ^ 

* See the firat Report of this volume. To give a connected view of 
tlie whole course of dedsionSy an abstract of those which followed is 
likewise added here. 
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those of the two preceding cases of Tewsh and Hillary, 
Except that the defender made no appearance. The pro* 
cedure in it was, however, sisted by the Commissaries, 
when the bills of advocation in these were presented, till 
the judgment of the Superior Court upon the general 
question should be obtained. Afterwards, in conformity 
to that decision, the proof of the defender's guilt bei^g 
complete^ decree was pronounced in terms of the libel. 

6ih March 1812. 
John White, Esq. against Esther Hesteb. 
^ IXechee of divorce a vinculo of an English marriage 
between these parties was pronounced, upon proof ^at 
the defender was living as a common prostitute at Edia- 
burgh, in conformity to the decisions of the Superior 
Court, in the preceding cases of Tewsh and Hillary, 
although she had appeared, and pleaded, that the /ex 
ioci contractus ought to govern; and that her husbaod 
was an English gentleman, who had no domicil in Scot* 
land. 

r 

90th March 1812. 

Ann Sugden a^aiW William Martin Lolly. 

The summons in this case alleged, '^ that, in the year 
'^ iSOO, or thereby, the pursuer was married at Liverpool 
'^ to the said William Martin Lolly, and, in consequence 
'' of their marriage, they afterwards cohabited togetner as 
*^ husband and wife," &c. but alleged, '^ that the said WilW 

Ham Martin Lolly, defender, having some time ago had 

occasion to come to Edinburgh, the pursuer accompa* 
*^ nied him thither, and since their arrival they have lodged 
^ in Maakay's inn, Grassmarket, Edinburgh : That since 
'^ the said William Lolly, defender, came to Edinburgh^ 
'^ he has also at different times and places given him- 
** self up to adulterous practices,^' of which a detail folc 
loM^ed. She also accused him of previous adulteries io 
England ; apd, upon these charges of adultery, she coo» 
eluded for divorce in die usual form. 

Defences vtrere lodged, which bore, '^ that, referring to 
f ^ the libel as laid, t;fae defender denies the samei except in 
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** 90 far as it states that the pursuer and defender were 
^^ married together at Liverpool, and cohabited there as 
'' husband and wife, as they also did since they came to 
*^ Scotland, till the pursuer thought proper to become jea* 
*^ lous of the defender, and to bring the present action 
^ against him on the head of adultery As to the acts of 
^' infidelity alleged to have been committed by the de^en- 
*^ der in England, while the defender denies these, he h^ 
'^ to observe, that he does not conceive that these are rele- 
'^ vant in the present aqtioU;^ although they were true. All 
*' that the Court is competent to judge, is the defender's 
f^ alleged infidelity to the pursuer since they came to Sco(^ 
** land, stated in the libel. With regard tb ' the marriage 
'' between the parties, that the pursuer niay easily prove^ 
^' but he does not believe she will be able to grove the al« 
V leged infidelity of the dt-fender towards her, said to have 
^' been committed by him in Edinburgh ; but should the 
*' Commissaries allow her a proof thereof, the defender 
'^ craves they will allow hmi a conjunct probation of all 
^ facts and circamstanres tending to exculpate him/'* ' * 
The Commissaries admitted the pursuei to her oath of 
calumny, and she deponed, ^' that she has good cause to 
f^ pursue the present action of divorce aganist her husband^ 
^' William Martin Lolly, because she believes that he has 
^' been guilty of the crime of adultery, and that the facts 
** state'd in the libel (which has been read over by the de* 
"^ ponent) are true. Depones, That she came to this coun* 
'* try along with her husband, about the 23d of Novem- 
"** ber last. Interrogated, Whether she knows what was 
** the intention of the defender in coming to this counH-y^ 
'*' and why did she, the deponent, accompany him ? de^ 
"pones. That when they set off together, sbft did not 
^' know of his intention of going further than Carlisle, ui 
" Cumberland, ^t which place the defender first intimat- 
'' ed to the pursuer his intention of going to Edinburgh^ 
"** and said to her, that as Edinburgh was a fine place, he 
*^ Would take her along with him to see it. Depones^ 
'* That for a good while the defender said, that he would 
'" lieave the pursuer at Carlisle, but at last he proposed 
^ bringing her along with him to Edinburgh^ and asked 
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^^ if she would like to accompany hira : That she signi* 
** iied her willingness to do so, and they came according*- 
** ingly. Depones, That for these three years past, the 
^' defender has behaved extremely ill to the pursuer, and 
'' would not allow her to see her children, and that she 
'^ came to this country along with him in hopes that a re^ 
f' conciliation would take place, and that she would then 
" be permitted to see her children. Depones, That pre- 
^^ vious to raising the present action against' her busr 
** band, she has had no communication with him with re* 
*' ference to it, nor did she ever intimate to him her inten- 
'^ tion of bringing it ; and that at no time, or in any way 
*^ whatsoever, either personally, or through the mediunii 
^' of friends or agents, did she ever give her husband to 
^ understand that she was to institute the present action, 
^^ and the deponent positively swears, that there is no col- 
'■ lusion between her and the defender in carrying on the 
" present action/' 

Afterwards, as they had done in the preceding Eng- 
lish cases, the Commissaries (31 st January 1812), '^ la 
^^ respect that the parties in this action appear to be 
*' English, and the marriage between them to have been 
'' likewise an English contract, before ferther procedure, 
** appointed the pursuer to state, in a condescendence, the 
-' grounds, both in fact and in law, on which this Court 
'' is competent to entertain her action." 

In this condescendence the pursuer founded ^^ upon the 
*^ decision ;of the Supreme Court in the case of Utterton 
^^ against Tewsh, 12th October 1811 ;" and although in 
answers the defender retracted his prorogation of the 
cause, as arising from ignorance of the law, and entered 
into a long argument, in support of which he cited a va- 
riety of cases, as, in bis apprehension, tending to shew 
that a different decision should have been pronounced, the 
Commissaries, by a majority, conceived themselves to b^ 
obliged, in obedience to the authority of the Superior 
Court, to allow by their interlocutor (21st February 
1812) in this case also, ^* before answer,^' a proof of th6 
^ facts stated in the libel and condescendence, and to tho 
f' defender a conjunct pcobation/' 
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The evidence completely proved the facts alleged with 
respect to the guilt of the defender during the residence of 
the parties together in this city ; but with such circum- 
stances of undisguised profligacy in the conduct of the de- 
fender, as led the Court to sUspect that there might have 
been connivance on the part of the pursuer. 

Under the impression, therefore, that it was still their duty 
to detect and resist all collusive attempts of £nglish and Irish 
parties to dissolve their marriages celebrated under the law 
of ^England, by employing the Scottish consistorial juris- 
diction as the instrument, the Commissaries, by a special 
interlocutor (12th March 1812), '' In respect of cir- 
^ cumstances in this case, which had attracted the notice 
'' of the Court, appointed the defender, now in this coun- 
^^ try, to attend for judicial examination next Court day, 
'^ and this interlocutor to be immediately intimated/* 
Accordingly, on the day following (ISth March)^ the de* 
fender was judicially examined, and declared, '^ that nei* 
*^ ther before be came to Scotland with his wife, the pur- 
^ suer, nor since, had he any conversation whatever or 
'^ communication of any sort with her relative to the insti^ 
'^ tution of this action, nor has there been any under- 
^^ standing or agreement between them of any kind or 
'^ proposal respecting this process ; but since it com- 
'^ menced, he did offer to his wife to place in her disposal 
^^ a sum of money if she would drop it, which she re- 
*^ fused, and gave him to understand, that no sum what- 
^' ever would induce her to abandon it. Declares, That 
'* his wife and he have not cohabited together, either at 
'^ bed or board, since she made the accusation against hiia 
''^ which is the subject of this process ; and that nothing* 
** could be further from bis intention than to give her an 
^ opportunity of divorcing him." 

The pursuer also was judicially examined, and de- 
clared, '' That she is certain, from every circumstance, that 
^^ nothing could be further from her hu^^band's mteutioa 
^' than that she should become acquainted with h^s guilt, 
'^ and that she has neither derived her information from 
<^ him, nor from any person employed by him to inioioi 
'^ her^ or with his knowledge or permudion \ and that the 
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'^ defender has endeavoured to persuade her to give up 
** this action since it was raised, and has offered her terms 
'* to do so, which she has absolutely refused." 

The suspicion of collusion not being established by 
these declarations, and no further means of investigation 
remaining in this cause^ decree was given in the usual 
form. 

^th March IQIS. 
Colonel John McDonald against Henrietta Jus« 

TINA Fritz. 
Thes^ parties were married at Ceylon, and cohabited 
together in that island, and at Bombay, as husband and 
wife, till the pursuer was obliged to return to Scotland, 
of which country he was a native, on account of health. 
He left the defender at the house of her father, the Dutch 
Governor of Point de Galle. During his absence she 
became unfaithful^ and having cited her edictally in an ac- 
tion of divorce, he established the facts by the evidence 
of Scotch officers who happened to return home from that 
Iplace, and obtained decree, with6ut opposition from the 
defender^ who made no appearance. 

Qth April 1813. 
Catharine Poilock against Russell Man- 
ners, Esq. 

The action in this case was laid upon the alleged facts, 
that the defender hadl^ntirely deserted the society of his 
wife for upwards of ten years, leaving her unprovided 
with suitable means of subsistence. That '^ after leaving 
"* his own home, he also left England/' (of which coun- 
tiy they were natives, and in which they had been married, 
and had lived during the period of their cohabitation), 
and having resided sometime in North America, he '' had 
** now taken up his residence in the city of Edinburgh ;'' 
where, it was farther stated, that he had remained for near 
a twelvemonth before the date of his citation, and had 
been guilty of various acts of adultery. 

After examining the pursuer fully under the oath of 
calumny, as to collusiouifor suspicion of which no ground 
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whatever appeared, and takiog a proof, which fuUy esia- 
blished the truth of the pursuer's allegations, the general . 
question, whether the law of the contract or of the domi- 
cile holding that of the defender to be in Scotland at the 
date of the action, should govern the decision, was fullj. 
discussed at great length, boih by the form of memorials, 
and of hearing counsel viva voce at the bar. During this 
discussion, the defender entered appearance, bijit after- 
wards withdrew ; and the subsequent pleadings on his 
sidfe w^fe presented by one of the solicitors for the poor, 
as prepared by counsel, under the direction of the 
Court. . At the close, decree was pronounced, in terms 
of the libel. 

30th September 1814. 
Mrs Marianne'Homfray and Axtorney agaimt 

Thomas Newte, Esq. 
The parties were natives of Wales, and were married, 
and had afterwards lived there during their cohabitation as 
husband and wife. In obedience to an order of the Court, 
the pursuer specially alleged as to the defender's domicil, 
^' that Mr Newte was a man of fortune. He had land 
^' estates in England, and was also possessed of a con- 
*' siderable personal estate in that countnr. He had also 
*' & considerable property in Scotland. He had L. 10^000 
*' laid out on one heritable bond over the estate of Harris, 
'' belonging to Mr Macleod of Harris. He married the 

*^' pursuer in England six years ag^ llie parties lived 
*' on good terrns for some time, alferwards they differed 
'' and separated. Mr Newte gave up his house and 
'' fatnily more than two years ago, and ^went about 
^* from place to place, as it suited his fancy, without 
'' any settled residence. In the month of July 1819, he 
** came to live in Scotland. In August he made an oc^ 
** casiotial visit to a friend iu Perthshire, and afterwards 
^' went to other places in the counti^. No circumstao- 
** ces theti occurring to indicate his intention, whether to 

, *' remain in the country or to leave it. In the end of 
'^ August or beginning of September, he fixed his resi-* 
'^ dence iti Edinburgh. At first he lodged for a few days 
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*' in a hotel ; afterwards, about the middle of September, 
** he went to Cunninghame's lodgiugs, in George Street| 
*^ where be remained about four months, and then went to 
" Cooper's lodgings, in St Andrew's Street, where he had 
'' remained ever since« In October he resolved to lend 
** his money on the heritable security, which was after- 
^' wards completed in January. In January he waa sud- 
'^ denly called to London, in order to make an important 
'* transaction as one of the executors of a deceased rela- 
^' tion. He staid there a few days, and returned to Edin* 
'^ burgh immediately after the transaction was completed, 
'' thereby indicating, in the strongest manner, his intention 
^' to reside in this city, where he still resided in Cooper's 
'' lodgings, without any apparent intention to change. He 
^' had houses on his different English estates, and had it 
^' in his power to reside in them, but he had no establish- 
'' ment anywhere but in Edinburgh. The pursuer resid- 
'^ ed at Cheltenham, and had done so for a considerable 
'' time past, having no house or home belonging to her 
'' husband where she could reside. Under these circum- 
'' stances, it seemed to be perfectly clear, that Mr Newte 
'^ was domiciled in Scotland to all intents and purposes." 
By his answers the defender acknowledged, '^ That the 
'' facts stated in the minute for the pursuer were true, and 
'' thereby admitted on the part of the defender, but,'' (he 
added, that) ^^ the inference deduced therefrom was de- 
'' nied in point of law.'' 

After considering memorials for the parties, and also 
hearing their counsel at the bar, a majority of the Court, 
in the circumstances of this case, were of opinion, that 
the action must be sustained. An inquiry was attempt- 
ed as to collusion, which failed. * The pursuer also con- 
descended specially as to the fact of the defender's hav- 
ing been guilty of adultery in Scotland, and, on full proof 
of her allegations, sentence of divorce a vinculo was 
given. 



* See followiDg Note (B.) 
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16ih December 1B14. 
Jane Abunbel 9t Ausyn against Captain Charles 

O'Brien. 

The pursuer in this case was an Ei^Iinh lady, and the 
defender an Irishman, and an ofBcer in the army. They 
were married in England, and lived there vrhiie they co- 
habited together as hnsband and w^. But the defender 
had resided in Scotland for some months before the date 
of the action, and was accused of having committed adul- 
tery in this kingdom. 

He made no appearance ; but in the course of the 
pursuer's proof, Isabella Milligan, a witness examined by 
ner to prove the defender's guilt, Spontaneously' stated 
upon oath, that the defender had coramtmicated to thid 
witness the particulars of a collusive arrangement between 
him and the pursuer, which had been carried into effect 
by him, with the assistance of her agent tu this city, Mr 
Donald McLean, writer to the signet. 

To ascertain the truth or falsehood of this statement^ 
the Commissaries, after taking Mr McLean's judicial de- 
claration, appointed that gentleman to depone. But the 
Superior Court, upon a bill of advocation, remitted to 
alter this interlocutor. * 

The proof of the defender's guilt was complete, and 
decree was given, in terms of the libeL 

25th August 1S15. 
Mrs Mary Gordon against Lieutenant-Colonel Allei? 

Hampden Pye. 

The parties in this case were natives of England, and 
were married in England in the year ]797i where they 
also resided together during the whole period of their co- 
habitation. But the defender had for three years preced- 
ing the date of the action deserted the society of his wife, 
and after being guilty of adultery in England, had, ac- 
cording to her allegation, *^ transferred his domicil to 
*^ this country," and had likewise been guilty of adultery 
in Scotland. 

The defender made no appearance. But the Court 

• See Note (B.) 
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^Dsiderjed the case very delibierately, Mrithout the assist* 
jmce of any pleading for the defender^ and a majority of. 
the Judges concurred in pronouncing this judgment (3d 
January 1814): '' The Commissaries, having considered 
*' the whole process, iu respect, that it appears from the 
" pursuer's libel and condescendence, that the parties are 
f' English, and the marriage between them was celebrat- 
'' ed in England, and that the permanent domicil and re- 
f' sidence of both as husband and wife, is, and has always 
'' been, in that kingdom ; in respect also, that the tern* 
*' porary residence of the defender, and alleged commis- 
5^ sion of adiihery by him in Scotland^ can have no e£fect 
f^ to alter the condition of Ithe contract between the par- 
f* ties, afl indissoluble secwidum legem loci contractus, and 
*' to authorize this Court to pronounce sentence of di« 
f ' vorce a vinculo matrimonii ; and, in respect no other 
" remedy which this Court might have competent juris* 
f^ diction to apply in the circumstances of this particulai: 
f' case, has been sought by the pursuer, find the pre* 
^ sent action as now maintained incompetent ^ dismiss 
f* the cause, assoilzie the defefujer ftovfk the conclusions 
** thereof, and decern/* 

The reasons of this judgment appear from the follow- 
ing notes of the opinicins of the majority of the Court^ 
iwhich the parties obtained for their own use by request 
of their counsel, jpade in foro, when the interlocutor was 
pronounced, and which were afterwards printed by order 
of the Superior Tribunal. 

Opinion of Mr Commissary Gordon. 
*' Differing, as 1 have always done, from the rule o 
decision that has been generally adopted in these English 
divorces from IflOl till now^ and not being convinced by 
the unquestionably able reasoning of the very learned 
Judge of the Court of ^ession, who remitted th^ cases qf Oct: if| 
Hillary and of Tewsh, with instructions to this Court to ^^^^* 

froceed according to the dictates of the law of Scotland, 
am pleased that this point is again brought under dis^ 
cussioD, as it has been well said* by thatgreat law autho* 
fity, to be one ^ near the v^ry spurces of general juris* 
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'^ prudence, and reaching to consequences of incalculable 
'' number and magnitude/' 

** But considering that his Lordship had no doubt on the 
point, and that several of my brethren in this Court, and, 
as I believe, the weight of the bar in this country, former- 
ly agreed with him, I should have hesitated to submit 
again at any length the view which 1 have always taken 
of these cases during the eight years and a half that I have 
sat here, if I had not known that my opinion was confirmed 
by the infinitely higher authority* of those of the twelve 
Judges of England, and also by the opinion of the Lord 
Chancellor (so far as I am able to discover his Lordship's 
sentiments from his speech on the late appeal case of 
Tovey against Lindsay), and by that of Lord Redesdale. 

^^ The alleged facts in this case appear to be these. 
Tile pursuer, Mrs Mary Margaret Gordon, of the coun- 
ty of Somerset, in England, was married to the defender, 
Lieiitenant-Colonel Pye ([ presume of that county, for 
it is nowhere stated), in the church of Bath wick, on th^ 
15th of February 1797, and they cohabited for some time 
as husband and wife (it is not said where, or how long) ; 
but the defender had withdrawn himself from his said 
wife, and is now living in adultery at Edinburgh with one 
Jane Collins, and other women mentioned in the libel« 
it is also stated that the defender had resided 40 days in 
Scotland, and was personally cited in thi« Miction. 

*' That similar facts, if proved, would be sufficient in' 
a case betwixt Scotch parties, married in Scotland, to ob- 
tain a divorce a vinculo matrimonii^ according to the con- 
clusions of the libel, no one in the least, acquainted with 
the law of Scotland, or the uniform practice of this Court 
since the year 1563, can doubt; but whether they are 
sufficient in a case betwixt foreigners married in a king* 
dom where the marriage-contract is known to be indis- 
soluble, is a' matter of more uncertainty. 

^^ On a point of such difficulty, we must regret that the 
defender. Lieutenant- Colonel Pye, having made no ap- 
pearance in the suit, there are pleadings only on the side 
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of the pursuer. The Court is thus laid under the neces* 
sity of seeking for the arguments on his si(|e in former 
cases^ and by its own unaided research. Indeed, I may 
observe, that in all the cases of English marriages which 
liave come before this Court, or the Court of Session (the 
cases of Sir Thomas Wallace and Major ^ccles Lindsay 
only excepted), it is quite evident that one and all of the 
defenders have shewn no serious disinclination to be di- 
vorced, and would even seem privately to have connived 
with the pursuers. Hence, too, the reason why ^he Lord 
Ordinary was not informed of* the opinions of this Court 
in the discussion of the advocations of Hillary and Tewsh. 

'' The forms observed in the celebration of marriage, 
and the laws which prescribe what is essential to this con- 
tract, have been very different in different ages ancf in dif- 
ferent states. Of the law of divorce in the earliest ages of 
Christianity we are but very imperfectly informed even by 
holy writ. St Jerome and Josephus tell us that it- was ac- 
complished by the husband giving the wife a writing to this 
effect, — '^ 1 promise that 1 will hereafter lay no claim to 
^* thee." ♦ I am not inclined, however, to enter into the 
controiltrsy whether, from the Gospels, it is clpar that a 
husbafl|^:ould, by putting away his wife in this manner, 
dissolve the vinculum matrimonii without even the inte|f- 
vention of a Court, — or whether, by the most ancient law 
of the Christian church, as explained by St Matthew, St 
Mark, and St Paul, the husband could only have a divorcQ 
a mensa et thorp, 

" Whatever the law as to the indissohibility of marriage 
was ill those early times, a reference to the Imtitutiones 
Juris Canonici shews that it had become an established 
rule in this code, that a niarriage lawfully contracted was 
indissoluble by any power, whatever, according to this 
plain and unequivocal declaration — '^ Sciendum est igitur 
** legitiiii^ contractual matrimonium dissolvi non posse, 
^' quippe a I)£0 conjuncti ab homine separari non debere 
« nee valeat." f 

* Deuteronomy. St Matthew. ^ St Mark. 
f lastit. Jur. Canon. lib«iL tit. 16. 
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^' Actions, of divorce were, no doubt^ common in ecole* 
iastical courts ; but these only took place where the mar- 
nage was to be declared void ab initio for some legal im* 
pediment, or a mensa et ihoro for adaltery or maltreat- 
ment. This, too, clearly still remains the estaJSlished law 
of all Roman Catholic countries in Europe (excepting 
France since the late revolution), as well as of England. 

'^ It appears to me, however, only necessary, for the de- 
cision of the case now before us, to ascertain,-^JFfrs^, What 
is the law of England. Secondly^ What is the law of Scot- 
land as to divorce. And, Thirdly y What is the rule of in- 
ternational law as applicable to this suit, 
iity As to €i ^iJotwithstanding the most anxious research on my part 
Sa ^"^' into every authority I had access to, 1 have not been able 
to satisfy myself upon what grounds the rule of the Eng- 
lish law as to the indissolubility of marriage was first 
* adopted. But I see it distinctly laid down by Lyttleton,* 
the great English institutional authority, that '' there be 
*^ two kinds of divorces, — the one that dissolves the mar« 
'' riage a vinculo matrimonii^ as for consanguinity, &c.-^ 
'' and the other, a mensa et thoro, as for adultery ; because 
'^ that divorce, by reason of adultery, cannot dissolve the 
'^ marriage a vinculo matrimonii, for that the ^ence is 
*^ after the just and lawful marriage." And tU|^ase of 
Foljambe, decided in Queen Elizabeth's time, nas been 
ever since held as a conclusive precedent on this point in 
England, 
f dy Rule of ** 1 have been equally unable to discover from what 
Scotch law. origin (unless it be from some rule in the code of the 
Jews, or in the Novella of the Corpus Juris Civilis) the 
dissolubility of marriage, for adultery or non-adherence, by 
our law is taken. We have the authority of Cra^ for 
holding the canon law to be the basis of our consistorial 
law ; and the decretals previous to the Reformation have 
ialways been considered as a* part of the law of Scotland. 
But as there is no decretal respecting divorces in the canon 
law of Scotland of 1242, as collected by Lord Hailes, I 
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« 

nm inclined to think divorces were nOt then in practice ia 
Scotland. It would also appear from the Regiam Ma^ 
jestatem and Quon* Mtachiamenta (which contain the 
(earliest authorities of our law that are recognised in sub- 
sequent statutes), that divorces a vinculo were not at that 
time in practice* For they are thus mentioned in the 
JBaq;, Mqj* * ^' It is towit, that gif the wife be separate fra 
'^ the husband in bis lifetime for filthiness of ane crime of 
** her body, she may naway ask or claim ane dowrie after 
*' her husband's deceis. The like is to be said gif she se- 
'^ parate for parentage and sibness of blude (within degrees 
^ defended and forbidden). The wife forfalts her dowrie 
*^ gif she is divorced and separate by sentence of the eccle^ 
" siastical judge fra her husband by reason of adultery 
'* committed by her." 

*^ And in the Quon. Attach, which appears to refer to 
the statute 2d Robert I. cap. IS, and was written in King 
David Bruce's time, it is laid down,t '' Gi( any wife flees 
'' awav willingly fra her married husband to another man, - 
'^ for lecherie or sensuality of her body, &c. that wife shall 
*^ not recover ane terce after her husband's deceis, except 
'^ her husband receive her home again of his own free fiill, 
'' without compulsion ofhaly kirk** 

'' It would likewise appear from Sir George M^Ken* 
zie's Institutes, j; that when divorces a vinculo were first 
granted, the innocent parties alone were allowed to marry 
again. 

^* I have, however, satisfied myself that all the teit Gmdadoo. 
writers of authoritv on English law consider the marriage- ^ ^ hotli* 
contract as indissoluble, and that it can only be set aside 
by an act of Parliament, which could equally well dissolve 
any Scotch marriage, if the parties preferred that mode of 
redress rather than to apply to our Court. Upon the other 
hand, it seems to be equally clear, from § Stair, Erskine, 
and all our other institutional writers (M'Keqzie except- 



■ 

* B. iL c 16. sect. 73. f Q^on. Attach* c 35. 

± VoL 1L b. I. tit. sect. last. 

) Stiir, b. i. dt 4. j 7. Erik. b. L lib. 6. ji 43^ 44. M^Kenzie, 
VoLII.b.Ltit.6.j]a0t, 
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ed), and from the Scotch acts of Parliament, 1551, ch. 19 ; 
1563, ch. 74; 1573, ch. 55; 1592, ch. 117, and iGOCf, 
ch. 20> as well as from the uniform decisions of our tri* 
bunals, that whatever the old law may have been here, a 
Scotch marriage is now dissoluble by this Court, and has 
been so ever since the date of the first of those acts of the 
Scotch Parliament, and upon the ground either of adul- 
tery or of non-adherence. The parties, too, may here 
lawfully marry again with any other person not within the 
prohibited degrees of propinquity, the paramour excepted^ 
It is, however, quite a different question, and certainly 
much more doubtful, how far the jW gentium will autho- 
rize the courts of one kingdom to entertain actions profes- 
sedly instituted for setting aside contracts, v^hich th^ 
parties admit cannot be set aside in the country where 
these were entered into ; and although they miist have 
been aware of this condition,' because * the very ceremony 
of marriage declares it to be ibdissoluble ; and every one 
is held to know the law of his country. 

*^ This question, I humbly conceive, has never been pro- 
perly and fully brought under the consideration of this 
Court, or of th^ Court of Session, in a case seriously liti- 
gated by the parties, since that of Brunsdone against Wal- 
lace was decided. But the decision there pronounced 
seems to nie to have been adverse to the principle on 
which this Court and the Court of Session (by the remits 
in Hillary and Tewsh) have decided the late cases. 

*^ The points which appear to come more immediately 
under our consideration in the preoent shape of this parti- 
cular action are two. Firsts Whether ^he defender has 
acquired such a domicil as to give jurisdiction to this 
CoUrt in a question of status. And, secondly, Whether 
the case ought to be decided according to the lex domicilii 
alone, or if the lex loci contractus ought to be taken iiito 
consideration. 

** As to xhe first point, it is clear that this is not the 
forum of the defender, either raiione originis, or ratione 
contractus^ or ratione rei sita ; and that the suit is insti- 
tuted and founded on the remaining ground of the lex do" 
mkilii, from an occasional or temporary residence of the 
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defender for 40 days in this country, >vhile, in reality^ his 
permanent domicil continues to be in England ; where, I 
presume, he may very probably be actually dwelling at 
this moment. It appears to me, therefore, that an action 
raised on such a residence is in some measure infraudem 
legis ; nnd that this Court ought to hesitate before we 
sanction such a residence as being sufficient to found a ju«> 
risdiction for trying the most important questions of status, 

" On looking into Voet * as to the forum domicilii^ I 
observe he says, ** Domicilio quoque intuitu conveniri 
*^ quisque potest, in eo scilicet loco, in quo larum rerum* 
'^ que ac fortunarum suarum summam constituit, uode 
'' rursus non sit discessurus si nihil avocet undeque cum 
^ profectus est perigrinari videtuV/* From this definition 
it is obvious that a man's legal domicil is not always to be 
determined by the place where he may be actually dwel- 
ling, but depends upon the place in which his strongest 
connections have been formed;, where the seat of his for- 
tunes and prospects is permanently fixed, and which he 
only leaves when necessity, or accident, or business, re- 
quires him to travel into other countries. We, indeed, all 
know that, besides this permanent domicil, a man may 
have many domicils of action at the same time. It is, 
however, a matter of great doubt whether such a domicil 
as is admitted to found jurisdiction in actions of debt, 
ought to be allowed to do so likewise in the more import* 
ant questions of status. But, as my opinion for dismissing 
this action is founded principally on the second point, I 
shall not dwell longer on this. « 

'' The lex loci contractus^ as it appears to me, is the 
only sQHid and safe rule for courts to adopt in deciding 
questiones status ; and if it has not been adopted, I/lo, 
with great submission, think it ought to be so among all 
civilized states. Indeed, if any other rule were to be uni* 
versally followed inter gentes, I humbly conceive that the 
law of marriage in particulajr, on which the happinessK)f 
society so mainly depends, ihust become completely loose 
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and unsettled. Thus, for examplci we know that ii^ 
France incompatibility of temper has been made a ground 
of divorce a vinculo matrimonii* In Connecticut and 
Rhode Island^ by the law of these states of civilized North 
America, six weeks absence is a sufficient ground qf such 
divorce. Instances, too, ar^ not unfrequent of husband^ 
going from the neighbouring state of New York into one 
or other of these, and, after a residence of ^ix weeks, inti-* 
mating to their wives, by public advertisement, that they 
require tbeif presence and society ; and^ on the noii- 
appearance of the wife, obtaining a divorce, and returning 
to New York loosed of their matrimonial bonds. 

** If the courts of one country were therefore tQ adopi 
the lex domicilii as the universal rule o/ d^cisiQn upoa 
questions affecting status, without taking iuto view the 
lex loci contractus, and if the courts of another country, 
in which the contract was entered into, were to respect 
such decisions, marriage, in particular, would then only be 
binding so long as it was agreeable to the parties, without 
any respect to the interests of children or of society. ^ 
Scotch husband, who was dissatisfied with his wife,, and 
wished to marry anothert would have only to sail to Rhode 
Island, and, after two months residence there, might re* 
fum with a decree of divorce in his pocket, ready to enter 
into matrimony of new. Or, supposing the coi^rta here 
were not to respect such a divorce, he might remain where 
he was divorced, and marry again there. Thus, the great- 
isst embarrassment would ensue ; for the parties might be, 
married in one country, and unmarried in another ; and 
the rights or third parties would be involved in inextri* 
fable confusion, to their unspeakable distress, siq^ it caq- 
not be disputed that all the patrimonial conseqcHices o| 
marriage, as to terce or dower, and si^ccession of cliil- 
dren, must be regulated either by the lex loci contractus or 
rei sita, and not by the lex domicilii. But to poBterit|r 
and to the relations of society and morals of the state, it 
is obvious that effects far more injurious would follow 
from such a situation than from all the cases of unchecked 
profligacy so glowingly depicted by the pursuer. Indeed^ 
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this impunity may at once be put a stop to in Scotland, 
by resorting to our criminal law against notour adultery, * 
Hvhich even authorizes the infliction of capital punishments 

'* The pursuer has founded on the case of Hogf as a 
decision in favour of the lex domicilii ; but that case refers 
entirely to pecuniary and patrimonial interests ; and it ap- 
pears to me that there is a marked distinction between those 
conditions of the marriage*con tract, which relate to the 
policy and institutions of the state, and those which only 
relate to the arrangements betwixt the parties themselves^ 
as to pecuniary matters, during the subsistence of the 
marriage, or at its termination. The former ought not 
at any time to be alterable ; the latter may be arranged 
and modified at their pleasure. Besides, in the case of 
Hog, I may here notice, that tire Lord Ordinary founds 
^* When parties marry in one country, and afterwards re* 
*^ move to another, in which the legal rights of married 
^ persons are different, the change of domicil ought not 
'' to operate any change on any of the rights pre-establish- 
*^ ed in the country where they married, unless incompa<^ 
'' tible with the religion and morality of the country.'' 
But it is proper to state, that the court had no occasion 
afterwards to consider this point, or to decide upon it. 
Thus, although this interlocutor remained unaltered, it 
only shews the opinion of the Lord Ordinary. 

'^ I shall now refer to authorities % which appear to me 
to adopt the lex loci contractus as the rule of decision in 
such questions as the present. In particular, I think^ 
with deference, that Huberus, Hertius^ Emerigon, and 
Ranchin, do all concur in that principle. As so the con^ 
stitution of the contract, it is, however, certainly allowed 
ly all authorities^ that it must be decided by the law of 
the country where it is entered into.' Thus, Sir William 



* 156S, c. 74. 1581, c. 105. f Uog V. Tenant. 
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Scott, the high authority of whose opinion will not be 
disputed in any part of the world, where international' law 
is known, in deciding the case of Dalrymple, as to the va- 
lidity of a Scots diarriage, says, * '* Being entertained in 
'^ an English court, it must be adjudicated according to 
'' the principles of English law applicable to such a case. 
*' But the only principle applicable to such a case by the 
" law of England is, that the validity of Miss Gordon^s 
'* marriage rights must be tried by a reference to the law 
'' of the country where, if they exist at all, they had their 
*' origin. Having furnished this principle, the law of 
" England withdraws altogether, and leaves the legal 
'^ question to the exclusive judgment of the law of Scot* 
'' land/' 

*' Now, it must be admitted, that the Scotch, law of 
marriage is as adverse to the English law of marriage, as 
the English law against admitting divorces for adultery is 
to the Scotch law of divorce. 

^* It appears, too, that the rule followed here by Sir 
William Scott has been invariably adopted by all other 
authorities of the English law, in every case of contract 
entered into in a foreign country, and in all cases of prize. 
In the case of Feaubert v. Twist, f an agreement made at 
Paris was decreed in Chancery to be valid, as executed 
according to the Friench law. In the case of Jermino v. 
Burrows, j; as to bills of exchange, the Lord Chancellor 
was clearly of opinion for deciding according to the pecu- 
liar law of the place where the bill was negotiated. . In 
the case of Holman v, Johnston, $ Lord Mansfield said^ 
*' There can be no doubt but that every action tried here 
*' must be tried by the law of England ; but the law of 
*' England says, that, with regard to contracts legally 
*' made abroad, the laws of the country where the cause 
'' of action arose shall govern. There are a great many 
*' cases which every, country says shall be determined by 
" the laws of the foreign countries where they arise/> 
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And his Lordship referred to the Treatise of Huberus de 
CoTjflictu Legum^ * The same opinion was given by his 
Lordship f in the case of Robinson v. Bland, where he 
says, ^' The general rule established ex comitate et jure 
gentium is, that ttie place where the contract is niade^ 
and not where the action is brought^ is to be considered 
'^ in expounding and enforcing the contract ; but this rule 
'' admits of an exception where the parties^ at the time of 
** making the contract, had a view to a different king* 
" dom." I may here observe, that this exception very 
properly applies to English persons coming down and mar* 
rying in Scotland, with a view to return there, and vice 
versa to Scotch parties marrying in England, with a view to 
live constantly in Scotland. And were this an action in 
which the parties were truly Scotch, and only married in 
England, I am at present inclined to think we mighty 
upon the exception, proceed to divorce a vinculo matri* 
tnonii such Scotch parties. The case j; of the Duke of 
Fitz-James may also be noticed, in which Mr Justice 
Heath observed, *^ We all agree that, in construing con- 
*' tracts, we must be governed by the laws of the country 
'^ in which they are made ; for all contracts have a refer* 
" ence to such laws." 

'^ By a reference to Dirleton s Doubts Resolved and 
Answered, § it will be seen that the law of Scotland was 
considered by that most eminent Judge to have the same 
respect to the lex loci contractus in such cases ; and the 
Court of Session have lately so decided as to the payment 
of 8 per cent, interest on an Indian bond, || that being the 
legal rate in India, though usurious here. That Court 
also decided according to the law of Flolland, as to a 
J[)utch contract, in the case of Mitchell v. Burnett. ^ 

'' It appears to me, therefore, perfectly evident, that, 
both by the law of England and of this country, the lex 
loci contractus ought invariably to be attended to in all 
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^ueotions of marrisige or divorce ; and thii ii most rea* 
ftonable, as the rational presumption is, that the matri* 
monial connection, formed by the citizens of any country^ 
is made under all the implied conditions of the law of 
that country to which they belong, ad& in which they have 
been married. 

'' In this country the marriage*contract of the spouses is 
by law quamdiu se bene gesserint t But in England it is 
indissoluble by law (for an act of Parliament is the will 
Df the Legislature coming in place of tliat of the Pope in 
Catholic countries, or that of an absolute monarch in a 
kingdom where his will is the law) ; and to the duration 
of the contract for life the parties bitid themselves, before 
the clergyman and witnesses, in these express woi-ds : '' I 
^take thee to be my wedded husband (or wife), to have 
** and to hold, from this day forward, for better, for 
*^ worse, for richer, for poorer, in sickness and in healthy 
'^ to love and to cherish, till death do us part^ according 
'' to God's holy ordinance, and thereto I give thee my 
« troth," &c. 

'^ Now I do, with deference, think, that the dissolubi* 
lity or indissolubility of a contract is part of its very es- 
sence, and that, if the marriage-contract in this case had 
not been admitted by the pursuer to be indissoluble by 
the law of England, where it was entered into, this Court 
must have taken evidence, not only as to the existence of 
the contract betwixt the parties, but also as to its nature, 
and particularly, whether, by the law where it was enter- 
ed into, it was revocable or irrevocable during the lives 
of the parties ; and if the indissolubility were proved or 
admitted, then, that our Court could only give the reme* 
dy which the pursuer might obtain in the Courts of the 
country where the contract was entered into, and not a 
remedy totally inconsistent with the very nature of the 
contract itself ; — because, by a peculiarity of our law, 
marriage in Scotland may be dissolved by divorce. 

^' Notwithstanding, the pursuer^ in her condescendence, 
has pieadedj that there are many precedents of our law 
for the late decisions. It appears to me, however, that 
not one of these cases which have been decided here in 



Ibo Qigbt ^ a ba]f years that I have M ini this Court 
toucbf^^on the point, of the leJ^ loci cotUractm, excepting 
Ihoqe of HilUnr, and Tewah, and Newte^ and Russet 
IJ^ioerst And as the defenders in Done^ even of these 
h^ appear to me to have seriously maintained the indis- 
8p)uJbility of the contract, I, with confidence, state, that 
dto^ QuI^ djecision in foKo cofUentioso, which we have to 
|ollow< on the present point, is that of Sir Thomas Wal- 
lace* I shall, therefore, now shortly meniion that case. 

^^ Sir Thomas Wallace married for his second wife (hi^^ 
ficst lyife having divorced him in this Court) Isabella 
Brunsdone, in London, by the rites of the Church of 
England ; and they resided together for some time as 
man and wife in £ngland. Sir Thomas went to France. 
Lady Wallace, when residing in £ngland, raised an action 
of divorce in this Court i^ainat Sir Thomas, as being his 
forum orig^ms. A proof was allowed in absence of Sir 
Thomas ; but he having heard of it, presented a bill of 
advocation, which was refused. A reclaiming petition, 
drawn by Mr Craig, afterwards Lord Craig, proceeding 
entirely on the point of the forum originis, was also re- 
fused; but, on a second reclaiming petition, drawn by 
Mr Blair, afterwards Lord President, in which he, in a 
very clear and able manner, stated the argument that the 
lex loci contractus ought to govern, to which answers 
were drawn by Mr Alexander Wight (likewise unques-^ 
tionably a most eminent lawyer), the Court of Session al- 
tered their decision, and " remitted to the Commissaries^ 
'^ with an instruction to dismiss the action/' To thisr 
judgment that Court likewise adhered^ on a reclaiming 
petition drawn by Mr Henry Erskine, whose celebrity is 
well known, with answers by Mr Blair. From personal 
communications with which I was afterwards honoured 
on this subject by that great lawyer (Lord President 
Blair), I may be permitted likewise to mention, that I 
tmiceived his private opinion to coincide with his argil* 
ment as a counsel on that occasion. 

'^^The rationed decidendi of the Court are not indeed 
distincdy given in the report of that case; but these are 
ele^rJy to be seen from the printed papen», II will be 
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observed^ from a perusal of the whole debate, that tfad 
Court thought that the forum oWgtnis founded a jurisdic^ 
tion. In Mr Erskine's petition for Lady Wallace, be 

P. 3, .flays, — " Such of your Lordships as concurred in pro- 
" nouncing the interlocutor complained of, seemed to take 
^* this (viz* that there was a forum originis to found ju- 
'' risdiction) for granted, and to rest your opinion solely 
** on this ground, that as the law of Scotland canr¥}t be 
** the ratio decidendi^ the jurisdiction ratione originis can 
'' vest no power in the Commissaries to decide this ques- 

P. 10. " tion." And he says again,— ^" For your Lordships first 
*' found the defender liable to answer in the Commissary 
* *^ Court ratione originis, and afterwards dismissed the 
'' action, not from having altered that opinion, but upoB 
** this ratio decidendi, that the law of a country where a 
*^ contract is entered into must be the rtde for dissolv- 
^* IN6 it; and that the Commissaries had no power to 
'^ decide according to that law." And, again, he says,'— 

P. 14. it Now, the ONLY ground for dismissing the action was, 
^* that the question must be judged by the law of Eng- 
'' land, which the Commissaries of Edinburgh have no 
^* power to apply." In the collected report of that case 
it is also stated, '^ That the majority of the Court seem- 
ed to be of opinion, that there was a forum ratione 
originis, so as to found jurisdiction ; but that it was 
'' not competent for them, in the circumstances of the 
'^ case, to pronounce a judgment of divorce between the 
** parties." A decision which I hold to be founded on 
the most sound principles of international law. 

1794. « The next decision, in point of date, was that of this 

Court, in the case of the Duchess of Hamilton ; but as 
this was a case of a Scotch nobleman married m Eng- 
land, undoubtedly with the view of living in Scotland, 
and as it likewise took place entirely in absence of the 
..IHike, who made no appearance, I consider it of no 
authority to the present point. I also consider of no au^ 
thority the case of Pine v, Luaan, in which this Court 
bad dismissed the action as incompetent. But the Court 
of Session remitted to us on a bill of advocation, with 
instructions to alter our interlocutor, and sustain it ; for 
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ttie ilvhole proceedings went in absence of the defender; 
and the coitector, in his report^ assigns as the ratio deci^ 
dendi of the Superior Court, that ^* there would be no 
^^ harm to allow a decree to be obtained in absence, taleat 
'* quantum vakre potest " 

** The next decision in which this Golirt followed the rule 
of judgment in Ithe case of Sir Thomas Wallace, was that 
of Moorcombe v. Macclelland. Our predecessors then 
pronounced this judgment i^-^" The Commissarie8> con- 
^^ sidering that the courts of one country ought not to 
** be converted into engines for either eluding the laws of 
*' another^ or determining matters foreign to their terrp- 
'* tory, and that decrees of divorce pronounced by incom* 
'^ petent courts cannot effectually and securely either 
*^ loose the bonds, or dissolve the marriage, or fix the 

states of the parties thereto, but might become causes 

or snares to involve other persons, as well as the parties 
^' and their children, in deep distress ; and observing it to 
** be admitted in the libel, that the marriage of the pur^ 
'' suer and defender was celebrated in England, that they 
'^ resided" constantly in England since their marriage, and 
'^ that even the crime on which divorce is here demanded 
*' to be decreed was committed in England, therefore, 
'^ find that the action is not competent in Scotland, and 
'^ ought not to have been brought before this Court, and 
'' dismiss this process, in all its parts^ for want of juris- 
** diction and of power." And this judgment was ap- 
proved of by the Court of Session. 

" The case of Wyche against Burrell Blount was the 
next of English parties. They had been irregularly mar- June st^ 
ried at Gretna Green, and had lived as man and wife af- i9tiu 
terwards in England, and the adultery was committed 
there; but the defender was personally cited in Scot- 
land> when on duty with his regiment here. This Court 
^* found it not proved either that the marriage of the pur- 
** suer or defender, who are not Scotch but English by 
^' birth, was celebrated in Scotland, or that they col^abit- 
^* ed in Scotland as husband and wife after their mar- 
*' riage, or that the defender has had any sufficient or 
'' settled residence in Scotland; or even that the erime 00 
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" which the divorce is founded was conimitted in Scot* 
'' land : Therefore, found that the action is not compel 
** tent in Scotland, and ought not to have been brought 
** before this Court, arid dismiss this process for want of 
'^jurisdiction.'* A bill of advocation, in absence of the 
defender^ who made no appearance in the suit, was pre- 
sented to the Court of Session ; and a remit to this Court 
June S7y was given^ with instructions " to sustain their jurisdiction 
1801. ^' in this case, in respect that the summons was executed 
^' against the defender when resident in Scotland, and 
" possessing a domicil there ; find it competent to refer 
^ to the oath of the defender the authenticity of his sub- 
^^ scription at the certificate of marriage, produced, and 
^^' that said certificate is genuine, and grant commission 
^' accordingly/' In consequence of this remit> a com* 
mission was granted to take the defender's oath ; but he 
declined to s>^'ear, though he admitted his subscription to 
the commissioner^ On consideration of the report, this 
Oct 22^ Court first ^* found the evidence insu£Bcient to authorize 
isoi. t( pronouncing a decree of divorce between the parties." 
But, on a reclaiming petition, and on a more full consi- 
deration of the remit, in respect to that direction, they 
altered and pronounced sentence of divorce. 

'^ This decision it must, however, be noticed, related to a 
Scotch marriage, a divorce from which, though the case 
go in absence, is undoubtedly competent ; but I do be- 
sides, with all deference, hold, that the principle tfaer^ 
laid down in the remit as to the proof of marriage, is con- 
trary to the uniform practice of this Court. So far as I 
can discover, no such evidence, whether in a declaratory 
action of marriage, or in an action of divorce (this case 
excepted), was ever received here. Indeed, it is always 
the duty of a Gonsistorial Court* to sift out the tiuth 
by the depositions of witnesses, and other lawful proof, 
and not to give credit to the confession of the parties 
themselves, tfiough taken on oath, because it is to be pre* 
sumed that they would, in cases of divorce, collude tog^er 
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for the avaiding of their mflrriage, to the prejudice often 
of third parties deeply interested. Besides, the Courts 
of this country have never^ as I believe (except in this 
single case)^ considered a foreigner to. be properly domi« 
ciled here^ when only here along with his regiment. 

*^ The next reported divorce case, in point of date/ U March 8, 
that of Murray against Lindley. In it this Court order- 1805. 
ed a condescendence, and allowed a proof, against which 
the defender petitioned, when our predecessors, " parti* 
'^ cularly observing that no objection was stated to the 
^ jurisdiction of the Court, until after issue was joined 
*' upon the merits, refused the desire of the petition." 
The defender presented a bill of advocation, which was 
refdsed, and a petition to the whole Court of Session was 
also refused. On a perusal, however, of the printed pa-^ 
pers, it will be seen diat the point of the lex loci contract 
tus was never pleaded in that case, and that the whole ar- 
gument proceeded on the prorogation of jurisdiction. . 

^* That of Tovey against Lindsay follows. It was de« Jan. 25, 
cided by this Court on the 6th April 1805, when it was 1807. 
^' found that the Commissaries of Edinburgh have a pro- 
'^ per jurisdiction in this case ;" and it was removed to 
&e Court of Session by a bill of advocation, a few days 
before my appointment to this bench ; but as I received 
regularly the printed papers, and was present at the judg* 
nent in the Superior Court, I can state from these pa« 
pers, and from having heard the opinions of the Judges, 
that the decision was confined entirely to the question of 
domicii, and that the marriage was at that time never at* 
leged to be English. I am, too, still inclined to think 
that the marriage of these parties ought to be viewed as a 
Scotch marriage, at least as a contract entered into (as 
Lord Mansfield says) with a view to a residence iii Scot* 
land; and, therefore, that the law of Scotland with regard 
to it ought to be the role of decision. Ac all events, how* 
ever, the decision cannot be founded upon as in point 
here, for the doctrine of the lex loci contractus was never 
pleaded, either in this Court, or in the Court of Session, 
to the effect of regarding that marriage as English. 
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^' I come pow to the opposite cases which have been dei 
cided lately in this Court. 

" When the case of Paget came before me in August 
1810, during the vacation of the other law courts, all my 
brothers being out of town, 1 stated that I had very great 
doubts of the competency of the action as kid ; and pro- 
nounced this interlocutory order : " Before answer, or- 
" dain the pursuer to give in a special condescendence of 
f' the facts she ayers, and undertal^es te prove, in support 
** of the conclusions of the libel/' &c. It was my expec- 
tation that the point would thus have come to be fully 
discussed in writing, before a final judgment fell to be 
pronounced. But the defender made little opposition, 
and did not plead the lex loci contractus ; and the pursuer 
hurried the case as fast through as the forms of process 
r^o^^' would admit. Thus, a final judgment came to be given 
by one of our predecessors in time of vacation of the 
other courts, without argument on the point of the leap 
loci contractus, which was not then brought under the no- 
tice of the Court* I have consequently never considered 
that case as any precedent. 
Ko¥. a6f '' Upon the next English case of Wilcox against Parry, 
l[Slo« I again repeated my doubts of the preceding decision ; 

and as there was something like the appearance of a wish 
to evfide our Scotch act (I6QO, ch. 20), which prohibits 
the adulterer and adulteress from marrying together, un* 
dcr sanction of nullity, I thought the Court bound to pre- 
vent such evasion; and, after consulting with my bro- 
thers, an interlocutory order to that effect was pronoun- 
ced. 

** My brothers Tod and Sir Thomas Kirl^p^trick hav- 
ing also entertained doubts of the soundness of the decision 
in the case of Paget, a judgment was afterwards pronoun- 
ced by this Court, in the cases of Hillary and Tewab, 
which carried these cases to the Court of Session by bill 
of advocation. It appears, however, that the point of lex 
loci contractus was not pleaded in these cases by the de«r 
fender's counsel, Mhen argued before the Lord Ordinary 
0^^ j2 on the Bills ; and his Lordship pronounced the following 
mz» ^ interlocutor : ^' Having considered this bill, and the pro;-. 



APPBNblX. 295 

f^ ceedings before the Commissaries, and been attended by 
'' counsel for the parties, according to the order on the 
'^ 9tb current, who declared that they could not explain to 
'^ the Lord Ordinary, from the discussions or delibera- 
" tious in the Commissary Court, the grounds of the in- 
^* terlocutor under review, further than appears from the 
*' terms in which it is conceived ; and the counsel for the 
^' defender having signified that he had not advised his 
^' client to litigate in support of that interlocutor, and 
** being in this manner left to his Own unaided considera- 
*' tion of what might be said in behalf of the interlocutor, 
'' but having formed his opinion thereon, refuses the bill, 
'* and remits to the Commissaries with this instruction, to, 
** find that the relation of husband and wife is a relation 
*' acknowledged jure gentium ; that the duties, obliga- 
** tions, and rights to redress wrongs incident to that rela- 
*^ tion, as recognised by the law of Scotland, attach on all 
'^ married persons living within the territory subject to 
'* that law, wheresoever their marriages may have been 
'^ celebrated, or been followed with cohabitation ; that ju^ 
*' risdiction, or the right or duty of the courts of this coun* 
'^ try to administer justice in such matters, over persons 
'^ not natural born subjects of Scotland, arises from the 
^^ person sued being resident withm ibe territory at the 
'^ time of their citation and compearance, or being duly 
'' domiciled, and being properly cited accordingly, at the 
" instance of a person having sufficient interest and title, 
" and proceednig in due form of law ; and that, in this 
" case, the pursuer has condescended sufficiently on the 
** defender's residence m Scotland, to entitle her to iqsti"^ 
^^ tute and carry on her claim injustice against him before 
'^ the Commissaries, according to the dictates of the law 
" of Scotland in the matter libelled ; and, therefore, to 
'^ rdcal the interlocutor complained of, and sustain their. 
'^ jurisdiction ; and thereafter proceed in common form, 
" as to them may seem just." 

** This remit (accompanied by a very able note of the 
Lord Ordinary) having been applied by this Court, deci- 
sions were given in these caseS; and in the subsequent case 



9Q6 APPENDIX. 

of Lolly^ and some others, in conformity to diete ikifitmc- 
tions ; but it is proper for me to notice, that all of them 
^ere decided only by a majority of this Gmrt, and con- 
trary to my opinion. 

'' The decision of the twelve J udges in the case of Lolly 
bavitig been communicated, this Court ordered the cases 
of Newte and of Russell Manners, then in depetdence 
biefore it, to be fully argued ; and I must admit, that in 
these cases the English rule of law as to the indissolubility 
of marriage, which was the lex loci contractus, was very 
ably argued by my friend Mr Bell. But (contrary to my 
opinion) we found by our judgment, '^ That, according to 
** the settled principles of tie common and statute latv of 
** Scotland, if there be no collusion between the parties, 
^ or other valid exception against the pursuer's right of 
** action, adultery committed in Scotland is a legal ground 
*' for divorce, without distinction as to the country where, 
'' or the form in which^ the marriage was celebrated," 
Accordingly, a decree of divorce has been pronounced in 
the tase of Russell Manners. This decision, however, it 
iliust be admitted, as I think, was in opposition to the 
views which appear to have prevailed in the discussion of 
the case of Sir Thomas Wallace, though in conformity to 
the opinion of the Lord Ordinary in the cases of Hillary 
tod Tewsb. 

- *^ Since these last decisions of this Court, the point as 
to the indissolubility of an English marriage, and the 
power of the Scotch Consistorial Court, or any foreign 
court, to dissolve a marriage celebrated at Gibraltar 
(which place is held to be under the law of England), has 
been argued before the House of Peers, the Supreme Ju- 
dicatory of the united kingdoms, incidentally in the Scotch 
appeal of Tovey against Lindsay. From Dow's Reports, 
and from the speeches of the Lord Chancellor and Lord 
Redesdale, as prhued, witti tlie remit to the Court of Sean 
sion, it would appear that the opinions of these very )eanf 
ed Lords, in the Court of last resort, tvere unf^vodrable 
to the power or competency of this (^ourt, to pronount^ 
decrees of divorce a vinculo of English marriages. 
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^Iki the pleadings, * Sir Samuel Romilly appears to 
liave argaed three points,-«-lsf » Whether the defender^ Mrs 
liindsay, had been domiciled in Scotland, ^ly^ Whe- 
ther, if she had not been domiciled de facto in Scotland 
by ber own residence here, the wife's domicil did in that 
special case follow diat of her husband, who was a resi- 
tknt Scotsman. And, Sdly, Whether an English marriage, 
lieing indissoluble by the English law, could be dissolved 
by a Scotch cKvorce. 

'' Mr Adam, as coun^l for.Major Lindsay, having stat- 
y&i that Major Lindsay was married at Gibraltar while in 
the «rmy, at a time when it was admitted that he had not 
changed his original domicil of Scotland, the Lord Chan* 
eellor observed,^-— '' This is .the case of a Scotchman 
^* marrying in England (for so it must be considered), 
^^ where marriage was indissoluble. The rv\'elve Judges 
^* had lately decided, that as by the English law marriage 
'^ was indissoluble, a marriage contracted in England 
** could not be dissolved in any way except by an act of 
*' the Legislature." Mr Adam, for Major Lindsay, ob- 
served,—*' This .was loo serious a point to be considered 
'^ in this incidental manner upon a question of jurisdic- 
^* tion. It had not been stated at all in the Court -below. 
** Their Lordships would hardly remit, therefore, upon 
^' this ground, as the remit must be applicable to the state 
** of the pleading." The Lord Chancellor observed, J — 
^ You say that the marriage ought to be dissolved ; her 
** answer to that is, that, being contracted within the pale 
'^ of the English law, it was indissoluble." Mr Adam 
observed,-— '^ lliat was a question of international law ; 
" and the Comrtiissaries, since they knew of the deci- 
^ Ision of the twelve Judges, still maintained their au- 
^ thority to dissolve an English marriage, if the parties 
" were domiciled m Scotland," 8cc. His Lordship, § in 
giving his opinion to remit this case, observed, ^' But the 
^^ fact is beyond all doubt here, that there was a ceremony 
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^^ of marriage (as it appears to me at least) at Gibrahar* 
** That the parties must be considered as parties who 
^* were there married ; aod that it will not be possible, 
** when this matter is sifted to the bottom, to say that the 
'' marriage was a marriage in Scotland, to |be affected as 
"such by the Scotch law.'* And afterwards,* " I call 
'' your Lordships' attention to the date of this interlocal 
" tor, as I do not apprehend that, at that time, the ques- 
^' tion had presented itself to the view either of the Con* 
" sistorial Court or Court of Session, as halving so serious 
" an aspect as that question has at this day/' His Lord- 
ship also mentions the doctrine which prevailed here in 
die cases of Lolly, Manners, and Newte, as one " which 
'' the twelve Judges of England consider as wrong ;" and 
as to the appeal of Tovey,*}* then suggests, ^^ that the 
" case, on account of the very serious effect that the de- 
" cision might have upon the civil relations of families, 
'' and even upon questions of property, should b^ review* 
^' ed by the Courts beluw," 

" Lord Kedesdale agreed with the Lord Chancellor ; 
and, in the course of his speech, observed, "^ " if the 
*^ Courts of Scotland have a right to judge thus of mar- 
" riage, 1 do not see why they m^y not in the same way 
"judge of any other contract; and they may hold, as to 
" all contracts whatever, wherever contracted, and be- 
" tween whomsoever, if they can bring the person of the 
'f contractor within their Jbrunif they have a right to con- 
" sider the nature of the contract as bound by their law> 
" and not by the law of the country where the contract 
" was made ;'' and bis Lordship also says, " It should 
" be considered what is necessary for the purposes of jus-* 
" tice, and care taken that contracts made with one view 
'^ may not be disturbed by a law to which the parties, in 
" making the contract, had no reference, and the possibi- 
lity of which interfering with their contract they never 
contemplated/' 
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' '^ The remit was in these words, '' It is ordered and ad* 
^'judged, by the Lords Spiritual and Temporal in Parlia-* 
*' ment assembled, that the cause be remitted back to the 
** Court of Session in Scotland, to review the several in- 
^ terloc.utors complained of in the said appeal ; and, after 
^# such review, to do therein what to the Court shall seem 
^' meet and just. And it is further ordered, that the Court 
'^ of Session do give all proper and necessary directions, 
^ as well in said Court as to the Commissaries of Edin"* 
** burgh, for enabling the said'Court of Session effectually 
'^ to carry into execution the judgment of the said Court 
'^ which shall be propounded after such review of the said 
." interlocutors." " 

** We must extremely regret that the death of Major 
lindsay, immediately after that case was thus returned to 
the Court of Session, put an end to all proceedings, and 
deprived us of the advantage we would have derived from 
the discussions and decision upon the remit ; but we can, 
as I think, have no doubt, from the tenor of the opinions 
delivered by the Lord Chancellor and Lord Redesdale on 
that case, that the House of Peers conceive that, in all 
cases of English marriages, this Court ought to adopt for 
the rule of its decisions the lex loci contractus, 

*^ The incalculable importance of the subject has led 
me to state so fully the authorities and decisions, both 
English and Scotch, on which I found the opinion I have 
pniformly held ; and 1 do now, with confidence, say, that 
It appears to me quite clear, that every authority, and all 
the decisions of this Court, not pronounced in terms of 
femits, with the exception only of those later English 
cases which 1 have noticed, are adverse to our sustaining 
such actions. 1 do also hold, that the principle of law 
upon v\ hich the opinions delivered b^ the J udges of the 
Court of Session, in the case of Sir Thomas Wallace, and 
those lately delivered in the House of Peers, in the appeal 
case of Tovey against Lindsay, were founded, is the only 
sound and safe rule of decision for us to adopt in this case, 
and ought to have been the rule of decision in all the late 
cases of divorces of English parties niui ried according to 
the law of England. This principle seems to me to rest 
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eta Hke most jmt iiihI solid riew of tetemiifioiisl km. For 
BO one can be said to tuffier iqintiee if (he judgment ib in 
strict conformity to the contract Mtered mto, hdwever 
diiferent or more favourable the law of fbe cdttnl^ may 
be ^here the redress is sought. 

^ While this is my opteHon^ i cannot k#ep out Of vie# 
the consideration, that if the decision cf this Court knd of 
the Supreme Court should correspond with it, the pardeb 
to many of the late decrees of divdfex^e will be placed fai h 
most distressing situation, front which they can only btt 
relieved by a legislative enactment^ declaring the divorce 
which have been (pronounced in their cases, and the sub- 
sequent marriages, to be good. Bbt however i may re- 
gret this, [ cannot overlook that these parties ought to 
have apiplied for a divorce a' ntensa tt thoro in the eonsiak 
torial courts of England, as their proper forum, and for a 
separate aliment there ; or ought to have sued for damages 
in the courts of common law, and then applied for acts of 
Parliament to dissolve their marrii^es a vinculo me^ii* 
moniif instead of resorting to the Consistorial Coert of 
Scotland, in which kingdom the peculiar regulatioiis of 
the law, both as to the contraction and dissolution of mar- 
riage, are confessedly repugnant to those of the country 
where the marriage was contracted^ and where the true 
and permanent residence of the parties had always been. 

^ Granting, as I cordially do, that the crime of adultery 
is a gross violation of the essential rules of morality, in a 
well regulated society, which ought to be checked and 
punished^ I must also again observe, that this otiject may 
be attained by putting in execution the criminal laws of 
Scotland against adultery. And I am bound to keep in 
mind, that in England marriage is considered to be so 
sacred, that, according to the religion and morality of thlit 
country, it is thought a great stretch to permit any wife 
to dissolve it, even by act of Par4iament. We all, Kke* 
wise, know that Sitviiia, or maltreatment, which may be 
carried to such excess as to become nearly as immoral and 
hurtful to society as adultery, is only a grotind of divorce 
a mensa et thoro in Scotland as well as in Engknu^ 'even 
in the most extreme case. 

13 



^ Upon tfie whal«> Aerefere^ I 4PI c^ ^^1^Q« th^t i|f 
die parties in. this caae gre Epgti^,, sind were married \fg 
the law of Eoglaiid ; as the proper and penpaaept doipw 
cil of the defender must be held tp be i» Eiiglandi whict| 
is the locus eaiUractia; as^ by the Uw of t^t Idngdom, 
Ihe marisiage-cofltract is indissoluble ^.md asjthe libel co^* 
dudes only for a dtvouce a iPiinculo mi^riifionii^ it ipust b^ 
disn^issed, reserving to txbe pursu/er to r^is^ a new fUQfipt^ 
lor divorce a menta ei ihorop if ftbi9 shall be sp ^dvijsed.'^ 

Opinion of Mr Commissary Tod» 

^< The case now before the Court is uoque&tipp^bly op^ Prelimi- 
of great and general importance, deeply affecting not dnjy ^'T 9^ 
ibe interests of tb^ privale parti.es|| but th^ d^^est an^ '^'^^^^^^ 
mostipvaluable rights of society at Is^rge. }t invoivfs f|| 
the same time the diseu^ion of intricate questipiis of law^ 
going near the first principles of general juri^prudenc^^^ 
and reaching to consequttnces almost uqiini^ted. 
' *^ A case, in every sense, so highly iinpoit^nt» well de-^ 
serves to be maturely weighed and considered* But un«- 
fortunately in this,, as well as in othei? cas^s €»f a simiUi: 
description which have lately forced tbem^ivjes upon tlif 
notice of this Court, the Judges find theipselves placed 
under circumstances peculiarly disadvantagepus. For, upt« 
withstanding the most anxious endeavours on their paft 
to have the subject fully pleaded and investigated, it h^p* 
pens almost mvariably that the defender either declines 
entering, an appearance altogether, or^ if he does appe.ar^ 
he neglects to state seriously any plea or argument in d^^ 
fence. En this manner, the Court feel themselves called 
upon to determine questions of infinite difficulty and mag- 
nitude upon tlie ex parte statements and partial pleadings 
of one side, and are ieit entirely to their owQ unaided con^ 
sidcration of what may be said on the other. 

'^ Jn these circumstances, we have to judge the presenf 
case, which has been pleaded altogether eJ^ paK^ of the 
pursuer ; and although the opinion i am to give upon it 
has been formed with all. the care and deliberation I can 
fiossibly command, still I look towards the question wi|^ 
a degree of diffidence becoming the numerous difficulties 



with which I see it surrounded. And here it may be pti3^ 
per for me to observe^ that although, in the sejjuelj I mi^ 
feel myself called upon, by the late consideration which I 
have given to this important question, to submit an opi- 
nion different from that which f some months ago enter- 
tained upon a similar case^ yet I feel the less hesitation ia 
doing so, when I consider that the views which have now 
occurred to me, not only better accord with what appear 
to me to be the right principle of decision, but they seem 
also to me to receive countenance from the very learned 
Judge who presides in the Court of last resort, with the 
inclination, at least, of whose general sentiments upon this 
interesting subject, we have in some degree been lately 
made acquainted in an authentic form, by the remit froiA 
the House of Peers, in the case of Tovey v. Lindsay. 
Facts. '< The facts of the case are few, and, being in absence 

of the defender, they are hitherto undisputed. It would 
appear that the parties are both of them natives of Eng* 
land, — that they were married in England in the y^ar 
17d7> — and that their marriage was regularly solemnized 
according to the forms prescribed by the English law. 
It would appear also that they afterwards continued to 
cohabit as husband and wife in England, and to reside 
permanently in that country, which may, therefore, be 
considered as their domicil of residence. The husband^ 
it is further stated in the libel, has, in breach of his ma-* 
trimonial vows and engagements, committed adultery 
" both in England and Scotland, and elsewhere," — ^and, 
, in particular, it is stated, that he has lately come to this 
country, where it is alleged he has been guilty of various. 
acts of adultery^ which are offered to be proved. 

" The pursuer, his wife, having come to the knowledge 
of th^se facts, now insists in the present action, which, li- 
belling upon the marriage in England, .concludes to have 
the marriage-contract dissolved a vinculo on the head of 
adultery. The execution bears, that the libel was duly 
served upon the defender '^ personally apprehended in 
** Edinburgh.'^ And, in obedience to an interlocutory o^^ 
der of the Court, the pursuer has lodged a condescendence, 
stating the grounds, in fact and in law, on which she maia- 
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taind that this Court is competent to entertain this action. 
The grounds in fact are stated to be, that tlie defender has 
resided in Edinburgh for more than 40 days before the 
present action was raised,*— that the acts of adultery 
charged in the libel were committed in ' Scotland^-^and 
that he was personally cited here. From these facts> the 
pursuer infers it follows in law, that the defender is sub- 
ject to the jurisdiction of this Court by reason of his do- 
micil ; and that, being a question of status, it must be re* 
gulated by the law of the domicil, which^ for no other 
reasons that have yet appeal^ than those which have been 
just stated, is held to be in Scotland. The pursuer, final-* 
iy, at the suggestion of the Court, and with its permission, 
has made various amendments upon her libel, which, in its 
original : form, was (extremely incorrect. And, in this 
shape, the cause now comes to be advised. 

'^ The first point, which it seems proper to consider, is Compe- 
the competency of this Court, in respect of jurisdiction, tency of Ju« 
to entertain the present action, and upon this 1 imagine risdiction. 
there can be no manner of doubt. The pursuer, it is ob 
vious, has a sufficient right to sue (supposing it always 
cleared of the legal suspicion of collusion);. and the de- 
fender, it is equally certain, besides having been persoiially 
cited, has acquired a domicil here, at least fully adequate 
to all the purposes of founding jurisdiction. Locality I 
look upon to be the genuine and original source of all ju^ 
risdiction, whether it regards persons or things. In the 
view which I have now stated, jurisdiction arises from the 
domicil or locality of the person ; and, to avoid mistakes 
afterwards, I wish here to remark — that while, to the ex- 
tent of citation. and convention injudicio, mere residence 
within the territory may suffice for every kind of action on 
.which a defender may be called, and mere presence for 
many,— yet 1 conceive it to be perfectly plain that, as to 
the issue or conclusions of actions, that shorty perhaps 
momentary, local presence which suffices for crimmal ju- 
risdiction upon delinquencies committed within the terri* 
tory of the Judge, cannot be sufficient to turnish a rule for 
trying questions affecting the status personarum. This 
distinction, 1 apprehend, must be carefully kept in view, ' 
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to avoid confiiflioB in anjr argumei^ lespectiog dondcili Hi 
ou the one band affording ground for citation, and conveik- 
tion to an actioni and, on the other, as fuiniahitag the mle 
of law by which a question of civil right falls properly to 
be determined. In the present instance, accordingly, i 
take it for granted, that the local temporary residence of 
the defender in this territory, and the penonal citation b^ 
has received to this action, are of themselves fidly suffi- 
cient to bring him within the immediate jurisdiction of the 
Court. In every view, therefore, we are bound to takn 
upon the consideration of the present question, whatever 
may be the ultimate result of that consideration* 

'^ But, however clear the question of jurisdictioi]^ as 
viewed in this manner, may be, it is by no means «o oIW 
vious by what rule that jurisdiction is to act. Here, ia-^ 
deed, lies all the difficulty and delicaey of the question-^ 
a question which, when viewed practically, involves so 
many perplexing consequences, that it seems almost im^ 
possible to extricate it. 

'^ There exists a radical and original difference betwixt 
the marriage law of England and Scotland. It is unne* 
cessary for the present purpose to trace the hbtoiy of 
this difference,-*— it is sufficient merely to state the iact* 
In England, we know that marriage is indissoluble. . But, 
by the law of Scotland, divorce a vinculo matrimomif on 
the head of adultery, is permitted. In the law of Engv 
land, that species of divorce (excepting by the overruling 
focce of an act of the British Legislature pro re tuita) is 
utterly unknown. The English law recognises not the 
greater divorce a vinciUOf but merely the lesser, or sepa** 
tion a mensa et thoro. The question, then, is, — By 
which of these systems is the present case to be ruled i 
Whether by the law of Scotland, which, by the pursuer^ 
is taken to be the hem domicilii, or by the law of Eng- 
land, which is the locus contractus 9 It is impossible to 
conceive a case where the apparent collision t^tween thi 
laws of the two countries can present itself in a more in* 
teresting form ; and there can be no case where it is mortf 
important to reconcile^ if possible, tfaaf coUbion, upon af 



JHsl and dispassionate coDsideration of the principles 
which may be applied to it. 

, *' It niay^ perhaps, contribute to remove some of the dif Action of 
ftfiulties attending the question, to begin with considering divorce d- 
the precise nature and object of the action of divorce, as *[^ ^"' 
qatei tained in this Court, — to consider, in particular, whe- 
ther it is not purely a civil remedy ad privatum effectum, 
or whether it dpes not, in some degree, partake of the 
qature of a criminal suit ad vindictam publicam. And it 
becomes the more material to ascertain this with preci- 
sion, because, when a similar question was last before the 
Court, there existed (at least with regard to myself) a 
considerable degree of misconception, in consequence of 
not distinguishing sufficiently betwixt the ciiTninal act of 
adultery, and the civil remedy which it affords. 

'^ There is, however, no distinction better known than 
that which exists betwixt dvil and criminal law, or be- 
tween criminal prosecutions and civil actions. The same 
ftets may be prosecuted either criminally or civilly, or 
lioth. But criminal actions differ completely from fiivil^ 
as well in their form and object, as in the principles by 
which they are regiJated. Facts are tried criminally, ia 
the proper criminal ourts, at the suit of a public prose- 
cutor, to satisfy the ends of public justice, and by prin* 
ciples of law, and rules of procedurei which are strictly 
local and territorial. Civil actions, on the other hand^. 
are brought into the civil courts by the private party for 
his own redress or indemnification ; and more enlarged 
principles of jurisprudence^ founded in considerations of 
equity and general expediency, may be applied to them. 

*^ Accordingly, by the law of this country, adultery may 
be made either the foundation of a criminal charge ad 
vindictam publicam, or of a civil remedy to the private 
party who has been injured. It is accounted here so high 
a breach of moral and social duty, that it has been made 
to rank in the class of crimes punishable, in some cases, 
even capitally. It is true, that this part of the criminaji 
law has not for many years been put in execution. Ne* 
irertheless^ the trapsgression still retains its degree and 
cjbaracter, as settled by the authority of the nation in the 

u 
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penal code; and it is to be presumed, therefore, that the 
proper criminal courts of the country, whose peculiar pro* 
vince it is, and who are alone vested with jurisdiction to 
punish it, will protect the purity of public manners in this 
respect, and will carry into effect the laws provided against 
the offence, whenever there shall be occasion for their 
Exertion. 

'' But, with adultery, in a criminal consideration of it, 
or with a view to its punishment, either as a crime or aa 
an offence against the domestic order of the state, it is 
perfectly certain that this Court has no manner of con* 
^ern. It is only as it stands connected with a civil reme- 
dy, and as the foundation of a civil action betwixt private 
parties, that we can take cognizance of the crime of adul* 
tery^ The action of divorce, as entertained by this Courts 
I understand, in a word, to be purely dviL It is, no 
doubt, in some degree penal, as it draws after it the for- 
feiture of the personal status of one, and, in some sense^i 
of both the parties ; yet penal actions, in our system of 
jurisprudence, were never put under the head of criminal 
law. It originates also in a criminal act, on which ac- 
count, perhaps, the concurrence of the fiscal is required ; 
but this circumstance, in a question betwixt the husband 
and wife, does not affect the civil quality of tlie action, 
more especially as there is no conclusion either for a fine 
or for damages. 

*^ In many cases, civil courts are called upon to try, 
incidentally, facts of a criminal description, when pur- 
sued merely ad civilem effectum. Thus, in the case of 
assythment, the fact of murder may be tried incidentally 
by the Court of Session. Thus, again, in civil cases, the 
fight of peerage may be discussed in ascertaining the va- 
lidity of a freehold qualification. In like manner, the 
crime of adultery is tried incidentally in this Court, as the 
ground upon which, if the adultery is proved, the conse- 
quent decree of divorce is to proceed, as the ipode of re- 
dress to the private party who complains. 

" The right of divorce, it will also be observed, may 
be prosecuted here, upon proof of adultery committed in 
Erglaud, gr in any other foreign country, In this vievr 
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an l^nglish party may sue divorce here upon acts of adul- 
tery committed in England, as well as in Scotland. In 
the criminal prosecution of adultery, the locus delicti is 
every thing ; but in a civil sense, and in considering the 
merits of the civil action of divorce, the hem delicti is 
comparatively uothmg. It is perfectly immateiial, view-^ 
ed in this way, where the adultery is committed,— which, 
of itself, clearly shews that the legal character of the suit 
ranks it, with complete certainty, in the class of civil 
causes. 

'^ It ought, indeed, always to be remembered, that be- 
yond what is necessary for explicating its own authority, 
this Court possesses no criminal jurisdiction, bemg, in its 
institution, object, and forms of procedure, absolutely 
civil. This, accordmgly, is the view taken of it by Dirle* 
ton, a name of great aiid acknowleged authority in any 
question of Scottish jurisprudence, and more especially in 
a question regarding the constitution or jurisdiction of 
this Court, he having many years filled with much ability 
the situation of a judge in it. * ** Commissariois (he 
^' distinctly observes) are acknowledged to be merely civil, 
" because summonds are direct by the ConmiissarieM un<- 
'^ der the signet of olHce, bearing his Majestie's name and 
'^ arms; the certification is civil; witnesses are summoned 
'^ under civil and pecunial pains ; and letters are directed 
^' for compelling them to compear under the pain of 
'^ horning ; the execution of sentences is civil, by poind7 
** ing or comprising for liquidate sums ; or by a charge 
*' to fulfil what is in facto upon the Commissary's pre* 
*^ cept ; or by a charge of horning upon the letters ; and 
*^ by intenting action of deforcement before the Commis* 
'' saries or th6 Lords of Session." Hence, therefore, 
whatever may be the uittmate judgment ot the Court in this 
cause, we should be cautious of the appearance even of 
making it rest upon principles peculiar to criminal juris- 
prudence ; otherwise we may incur the charge of attempt*^ 
ing to usurp a species of jurisdiction with which we ought 
to have no manner of interference. ' 



* Doubts aod Qutstioiis la Law, page 84. 
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OMtfil '' Keeping these observations in view, I proeeed ta 
^tMtdoik consider more immeduitelj the leading and generri qiie»« 
tion, Whether or not, in a case of niatrimoniai statHi like 
the present, the law of the ^micil should prevail in oppo^- 
sition to the law of the contract i The porsner contend* 
that it should ; and her argument seems to lead tothit 
conclusion, that in all questions involving the considem* 
tion of staitu, or that particular relation of domestic life 
which arises from the matrimonial union, neither the pri- 
vate agreement of the parties themselves, nor the law of 
the country in which the relation was constituted, tan 
control or stand in the way of the law of the domicil at 
the period of commencing the action. 
Domicil ** Before, however, coming to a conclusion so extreme* 

here not )y important, and before the Court can be expected to 
to fornildi ^^^ ^^^^^ asseut to it, it would appear proper to ascer- 
rule of ]aw« ^^"» ^^^^ more precision than the pursuer seems to think 
necessary, what species of domicil it is which is to carry 
along with it such important consequences. 

^* The pursuer has been particularly called upon to 
condescend on the grounds, in fact, on which she main- 
tains that this Court is competent to entertain her action. 
She has accordingly stated that the defender has resided 
in Edinburgh for more than 40 days ; that he has been 
personally cited here ; and that he has committed adultery 
» this country. And these facts she seems to rely on as 
sufficient, as well to sustain the jurisdiction of the*' Court, 
as to furnish the rule according to which it ought t6 pro- 
ceed in trying the merits of the cause. . 

** It appears to me, however, that something more 
should be required towards the constitution of a domicil, 
which is to furnish the rule of law, by which an important 
question of civil status is to be tried, thati when it is to 
be the mere ground for founding jurisdiction to the ex- 
tent of convening the party injudieio. In this last view^ 
domicil is ascertained by legal presuhiption to a particu« 
lar eiftct. ** A rule is received by custom, (says Mr 
** Eiskine 5X that where one has resided with his famSjr 

* B^utit.s; jf le. 
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*' /of 40 4tyit immediately preceding his citatidn, it is to 
^^ be deeined bis domicil, as to the question of jurisdic'^ 
^ iian" But although such a rule as this is received with 
lis, to limit the jurisdiction of Judge Ordiaaries, it by no 
means ascertains what domicil is, in a larger sense, iti 
which a whole kingdom or territory may be said to be the 
phceot the domicil. In this sense, a man's legal domicil 
IS the place where he hds fixed his permanent residence ; 
the place in which his strongest connections have been 
formed; and where the seat of his fortunes is permanent' 
ly established. 

^ When, thereforei in the present case, the pursuer 
states that the defender has resided here for more Uiaii 40 
days previous to his citation, I admit she has condescend- 
ed sufficiently for all the purposes of jurisdiction. But J 
am not- prepared to say that she has hitherto done any 
thing more. It is true, she has stated, in addition, that 
the defender has been guilty of adultery in this country ; 
but the locus delicti, i have already had occasion to ob» 
aerve, however important it may be in the prosecution of 
adultery, considered as a crime, or as a breach of police^ 
is of no manner of consequence, when viewed as the 
ground of a civil action between private parties ; in which 
view alone this Court can take cognizance of it. 

^' That species of domicil which is required to furnish 
a rule of law, by which the civil rights of parties are 16 
be governed, is, I should conceive, to be^ ascertained from 
facts and circumstances. What, then^ is to be held the 
defender's domicil in the sense which is here required i 
He is a native of England; he formed the permanent 
connection, which has given birth to this action, in Eng- 
land; and he appears to have chiefly resided in that coun- 
try. On the other hand, having been occasionally in 
Scotland, yrhete he is said to have committed adultery, 
he has been personally cited to appear in the present ac^ 
tiop at the instance of the private pursuer, his wife. If, 
therefore, betwixt the defender's transient residence in 
Scotland, and his birth and more permanent connection 
iKith £q^and> J .am called upon to say, whieh of th^ two 
countries is to be accounted his legal doiiUf»i)| to tbe.ef- 
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feet of trying this question, I should certainly be inclined 
to give England the preference to Scotland ; and, conse- 
queutly, in this view, there could be no collision in th^ 
present case, as the law of the domicil would then con* 
cur with the law of the contract, in affording the rule of 
judgment. 
General '* But supposing even there was a greater confliction 

question, if between these laws than 1 am at present aware of, the 
i^ ^^ \f^ question comes to be, Is it not possible in the present in* 
reconcilea ^^^^^ j^ reconcile them ? Or, if they cannot be recon- 
ciled, to which of them are we to resort in judging this 
casef This question is no doubt nice and delicate; but 
I think it may be satisfactorily resolved. 
Lexdomp^ ^* The lex domicilii, it must be admitted, is of great 
cilii* and deserved authority, it is, in truth; the proper source 

of all jurisdiction, and, with certain exceptions, the gene- 
ral standard by which all questions of a personal nature 
should be tried. * To cases of personal status in paiti- 
cular, where such are constituted by the act of the law, 
for example, the status of a major or a minor, the lex 
domicilii is peculiarly applicable. Accordingly, upon 
lookuig into the authors who have treated the subject, I 
observe that, by a great weight of authority, the general 
opinion is, that in all cases of this description, the law in 
question should prevail. In such cases the general rule 
is, ** Quando lex in personam dirigitur respiciendym est 
** ad leges illius civitatis, quse personam habet subjec- 
« tarn/' 

** But none of the learned names to which I have al- 
luded, as far as I have been able to discover, expressly 
say, that the general rule is to be taken without an ex- 
ception ; they do not say that, in a question betwixt pri- 
vate parties, the law of the state, ^' ^tus personam habet 
** subjectam/' is to pievail where it is opposed by a con- 
tract previously executed between those parties. So far 
from this, the learned author who lays down the rule 



^ Voet, de Status, § 7, 8, et jcq. Herthu, de CoUiaione I^egam, 
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ivhich hii9 Wh just quoted, seems to make the case of a 
contract intervening an express exception from the gene- 
ral rule. * . /' Addimus tamen limitattonem, (he writes) 
** si alteri V. 6. Contraheuti cum tali persona jus jam 
'* qusesitnm sit." 

''In the present instance, however, there is a pre-esta- Lexkd 
blished contract between the parties. The Court, it will contraetuit 
be remembered, are here called upon to dissolve a mar- 
riage contracted m England betwixt persons whose esta* * 
blished residence, both before and after the marriage, 
was in England, where the marriage-contract is known to 
be indissoluble. The previous inquiry then should be 
the effect of that contract in the existing circumstances of 
this case. 

'^ This question, diough - instituted in a Scotch courts 
originates in an English contract, which to us is matter of 
foreign law ; and which, therefore, jure gentium^ must 
be tried by reference to the law of the country where the 
contract had its origin. In such a case, the established 
principle of the law of Scotland is,f ^' That all personal 
*^ obligations or contracts, entered into according to the 
'' law of the place where they are executed, are deemed 
'^ as effectual, when they come to receive execution in 
** Scotland, as if they had been perfected in Scotland, or 
*^ according to all the solemnities of the Scottish law.'^ 
This is a rule of international law, founded in justice and 
universal expediency. It is resorted to by the universal 
consent of nations ; and, generally speaking, it is held to 
regulate as well the constitution as the duration and dis^ 
solution of personal rights of every description* 

'' In the ordinary case of civil obligations of a pequ« 
niary nature, the application of the lex loci contractus is 
then undoubted, i n like nrianner, in the constitution at 
least of contracts involving matrimonial status, the same 
rule unquestionably applies ; for every one knows, that^ 
by the law of nations, marriage duly celebrated, according * 
to the law of the place where made, is valid and effectual 
all the world over. But in judging of the effects of the 

■* Dieg, sect. 8« f £nL b«iji* tit« 3« § 40u 



marriage-contract^ and in defining the ri^ts ifvMeh it con- 
fers on either party, it has been sand that these must b« 
modified and controlled by the various changes which 
may afterwards take place in the domicil of the offend- 
ing party. 
Dangorods a ('he unqualified admission of such an arbitrary rule 
to admit of decision seems, however, to me to be pregnant with 
the domi- ^^^ most serious mischiefs to marriage, the most import* 
cil in a ant of all the relations of society. If, for instance, sadfa 
question of a temporary residence as occiirs in this case were to con- 
disBolving gtitttte the rule for determining the question of matrimo- 
marnage. ^j^j status, the marriage slate, contrary to its very essence 
and nature, would be rendered loose and unsettled, by 
being made subservient to the capricious views of the 
married pair, as often as they inclined to move from one 
country to another. In particular, the English marriage- 
contract, which is sacred and inviolable, might be sub- 
verted at the will of either of the parties who chose to 
come to this country for a residence merely of 40 days, 
or even of one day, if served with a personal citation ; 
and thus an unjustifiable temptation would be held out to 
married persons, not only to violate their sacred vows and 
engagements, and, with these, all the important legal pro- 
visions dependent upon them, but also to commit openly 
a fraud upon the law of their proper domicil. 

** These consequences, which are far from being ima- 
ginary, nmst inevitably follow, were the mere transient 
residence of the parties to afford the rute of decision ; and 
although, perhaps, from the less frequent changes which 
would then occur, they might not exist in the same dis- 
tressmg de&ree, if a more permanent domicil were re- 
quired, nevertheless, in my humble apprehension, even 
then they must still take place to an extent sufficiently 
alarming, in every case where the domicil happens to run 
/ counter to the agreement of parties, and to the lex loci 

contractus. 
Therefor^^ " In these circumstances, and looking to such extraor- 
the Um M dinary and incoiii^istent results with a degree of alarm, I 
gjj^^jj^ cannot think that any -principle which is to lead to them 
rule. ^^^ ^ torrectly applied. It will be necessary, therefore. 
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to have recourse to «oiiie other prHiciide ; and it appears 
to me that, in a question of matrimonial status^ eren mere 
than in any other questioUi none can be safer or move ex*- 
pedient than the lex loci contractus. The relation consti- 
tated by marriage in unquestionably the most sacred and 
important of all the relations in civil society, and that 
winch it most concerns the citizens of every state should 
be fixed and determined. If, therefoi^, the principle of 
comitas, or concession by one foreign state to another, is 
at all to be admitted, it appears to me impossible to ima- 
gine a t^ase which calls more loudly for its application 
than the case of marriage. Upon just and enlightened 
"Views of iuternational jurisprudence, the courts of thii^ 
country every day give effect to other ordinary foreign 
coniracts, and to all their acijuncts and quahties ; and why 
this should be denied to civil questions affecting either the 
r^hts, or the status personamm, arising out of the relation 
constituted by the marriage-contract, I confess I cannot 
easily comprehend. « If the mode of constituting the rela- 
tion, as well as the relation itself, is received, 1 cannot 
perceive the consistency of not receiving, at the same time, 
the modifications of it. By analogy, clearly, the principle 
of comitas should be extended thus far : and, accordingly, 
I see It expressly so laid down by Huber, * who, after 
'Stating that marriage, if lawful in the place where it is 
contracted and celebrated, will be valid and effectual 
everywhere, distinctly adds, — '^ Porro non tantum ipsi 
contractus ipsaeque nuptiae certis locis rite celebratae 
ubique pro justis et validis hab^tur, sed etiam jtira et 
effecta contractuum nuptiarumque in iis locis recepta 
^' ubique vim suam obtiuebunt." 

*^ It is by a strict adherence to this, principle alone that 
the numerous and important rights and interests dependent 
upon marriage are to be maintained. Whenever, there- 
fore, a contract or qtiasi contract intervenes, ic ought to be 
the governing rule, ai though the -parties may happen, from 
motives of choice or necessity, to have subsequently diang- 
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ed the place of their residence. Once lawfully executei^ 
there appears to be the strongest reason, in justice and ex- 
pediencjy to uphold the contract according to the original 
intention of the parties, and the express stipulation of 
their agreement. It is the duty of the parties contracting 
to perform their respective stipulations ; and it is the duty 
of courts of law to enforce that performance, where it is 
attempted by either party to be evaded. As, therefore, in 
the present case, the parties have voluntarily contracted an 
indissoluble agreement, — indefeasible in its own nature, 
and by the law of the country where it was made, it does 
not appear that this Court, in judging between those par- 
ties, can competently invert that agreement, or impose 
upon them rules and regulations which they never contem- 
plated— for which no provision is made, either by their 
contract of by the law of England, and for which no ef- 
fectual provision can be made by the law of this country. 
In a word, in every case of civil right between parties^ and 
more especially in a case originating in a marriage-con- 
tract, the legal contract of these parties is the surest and 
most unerring guide by which a court of law can walk ; 
and« if possible, the conditions of the contract ought never 
to be departed from. 
Bat with '' Although, however, the lex loci contractus commands 
limiutioni. universal obedience from its equity, nevertheless, like every 
other general rule, it is not to be received without limita- 
tioi^. . The rule holds only where it does not stand op- 
posed to the religion, morality, or municipal institutions 
of the country in which it is sought to be applied. If 
these are in any way threatened or endangered, the rule 
ceases, and will not be enforced; becatise it is the first 
law of evefy state to preserve its religion pure, and its in- 
stitutions entire. There is, however, no danger of this 
kind to be apprehended^ as far as I can see, from the ap- 
plication of the general rule to the present case. 
Nothing ^ <' Infidelity to the marriage bed is no doubt a great of- 
iminoralin fence, and ought to be checked in every well regulated so- 
I^J^^ ciety. But it does not therefore follow, that the absolute 
dinduble. dissolution of the marriage- contract is a matter of essential 
moral right ; or that there is any thing immoral in resist- 
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itig crach dissolution, and in saying^that it ought not to 
take plaice even in the case of addtery. The characteris- 
tic feature of the marriage-contracty even in this country, 
is its permanency. It originates, no doubt, in the will of 
the parties ; but after being contracted, the duration of 
the union is totally independent of their will. In entering 
into the marriage state, it is expressly declared that the 
parties shall be joined together till death shall separate 
ihem; and in this the marnage-contract is distinguished 
from every other species of contract. 

^^ It has been sometimes loosely said, indeed, that, in the 
law of Scotland, marriage is considered as an ordinary civil 
contract. This, however, is a loose and inaccurate fornx 
of expression, to be used only in speaking of the mode in 
which marriage may be constituted, but never when the 
essential nature of the relation itself is the question at 
issue. For, if it is meant by such language to assimilate 
the maruage-contract to other civil contracts, and to sub- 
ject it to the same rules so which these are subjected, no 
idea in my opinion can be more full of danger in itself, 
and none certainly, more distant from ajustnotionof what 
the relation constituted by marriage really and essentially 
is by the law of this country. 

" Marriage,* in its origin, is a contract of natural law, 
antecedent to its becoming in civil society a civil contract. 
Superadded to this, in most civilized countries, acting un- 
der a sense of the force of sacred obligations, it is a reli* 
gious contract, the consent of the individuals pledged to 
each other being ratified and consecrated by a vow to God. 
This, generally speaking, is the idea of marriage as enter- 
tained in every country where the Christian religion pre- 
vails. It is precisely the view taken of it by the more an- 
cient regulations of the canon law, even before marriage 
was by that law elevated to the dignity of a saci anient. 
The canon law, however, at least those doctrines of it 
which were not infected with the corruptions afterwards 
sanctioned by the Council of Trent, is, under various mo- 

- ■" ' — ■- — — - 

* See Dodson's report of Sir William Scott's judgiqtent m the case 
of Dalrymple^ p. 11. 
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dificationsi the known basis of the niatrimooial law ^ 
Scotland^ as it is everywhere else in Europe. '^ Totam 
^' banc questionem penderea jure Pontificio, * sajs Craig; 
and although the idea of a sacrament in marriage, and the 
quality of indissolubility, are in our municipal institutions 
alike disregarded, neverdieless, in strict conformity to ibe 
decretals and other books of the more ancient canon law, 
still we reverence marriage, as being of divine tnstitutioB, 
and regard jt on that account as a sacred and irrevocable 
obligation. 

^ Accordingly, so it is invariably represented by all our 
authors. Lord Stair, f in particular, our great instatn- 
tional writer, in treating the subject of marriage, constant- 
ly talks of its '^ perpetuity," and of its being a contract as 
well of natural law as of divine origin. Lord Bankton jl 
uses similar language ; and Mr Erskine § expressly says^ 
*^ the character of perpetuity seems to have been im- 
^* pressed on marriage by God himself in its ^rst insti- 
** tution, when he declared the two common parents of 
'^ ail mankind to be one flesh, Gtnesisj it. 22, et sequerd. 
'' which was afterwards improved by our Saviour's in* 
^' jimction, that no man should put asunder whom God 
'* had joined, Matt. xix. 6.'^ '^ For these reasons/' he 
concludes, " marriage cannot, by the usage of Scotland^ 
^' be dissolved till death, except by divorce, proceeding 
'* either upon the head of adultery, Matt. xix. 8, 9 ^ 
^ Mark,.x. 2; or of wilful desertion, 1 Cor. vii. 15/' 

** The genius and tendency of the law of Scotland is, 
therefore, clearly in favour of the perpetuity of marriage. 
It encourages the duration of the marriage union, and dis- 
courages the dissolution of it. It affords every facility 
towards entering into the married state, and views with 
suspicion and alarm every attempt to dissolve it. ** 50- 
^ lutionem matrimonii diffidHarem debere esse favor im* 



* Craig, Lib. ii* Dieg. is. sect. 17. 
Stair, b* i. tit. iv. sect i,^and 5. 
Bankton, b. L tit. v. sect, i and 10S« 
Erddae,.b. k tit. 6» aset. S?^ 
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^ per0i Ubetorumf^ * was the maxim evea of the RomaQ 
code, as it is unquestioDably of our own. 

'^ It is true, indeed in certain circumstances, the dis- 
solution' of the marriage-contract is permitted ; but it 
will be particularly observed, that the law of divorce in 
this country is h^dy permissive, not inqjferative ;f and no* 
thing can afford a better illustration of what law some* 
times does, when, as in the case of divorce, it tolerate^ 
what it neither commands nor approves. 

** The remedy of divorce is, in truth, but a mournful re- 
medy ; and it is one wliich the law dispenses with an un* 
wUling hand. This is manifest from the principle which 
runs through the whole proceedings in the process of di- 
vorce. A jealous anxiety to disregard every admission 
marks every step. Hence, no judgment passes by de- 
fault without proof ; and if the defender declines to ap- 
pear, the Court are nevertheless bound to proceed with 
the same formality as if he were present, and bad main* 
tained the keenest opposition. In the same spirit, every 
di>stacle that presents itself is eagerly laid hold of to sup- 
port the marriage, and prevent it8 dissolution. Thus, 
collusion between the parties, remissio injuriae, and other 
personal bars, are received as proper exceptions to the 
action of divorce. 

** Farther, it is to be observed, % that adultery of itself 
does not operate a dissolution of the marriage ; it is mere- 
ly the mean or ground for seeking a dissolution of it. 
'llie action of divorce itself is of the nature of a pure 
personal cause of complaint, which neither the public 
nor any third party, upon even the strongest ground of 
patrimonial interest, will be allowed to plead. And this, 
by the way, shews clearly the fallacy of the argument, 
that marriage being publici jurisy so must necessarily be 
divorce; and that both aie theiefore beyond the control 
of private parties. Marriage, no doubi, is publici juris. 



«■ 



* L. 8. Cod. de Repud. 

j- See Uuberi Prselectioiies, Tom. II. lib. i. tit- iii. sect* 9. 
f Stair, lib. i. tit. iv. sect. 7. £nk; b. i. tit. vL lect. 43. Hume 
qxm Crimes, Vol. II. p. d09. 



319 APPENDIX. 

but divorce^ by the law of Scotland, unquestionably 19 
not. Divorce is no public vindication of the law, but a 
private remedy merely, and for private purposes. It is a 
remedy which the injured party alone can seek ;* and if 
that party is willing to abstain from demanding it, the 
marriage will still subsist, and the rights and privileges of 
the parties will remain the same, just as if the adultery 
had never been committed. 
Therefore, *^ When all these things are considered, it appears to 
foreign rule me that there is nothing here to induce a court of justice 
applicable ^^ depart from a general rule of acknowledged utility, or 
laarriaM. ^^ prevent it from judging in the case of a marriage-con- 
tract, as, in every other question arising from a civil con* 
tract executed abroad, according to the law of the place 
in which it was executed, and in contemplation of which 
the agreement was made. Neither the general policy, 
nor the manners of this country, can require that such a 
sacrifice should be made to them, as that this Court 
should assume to itself the power of dissolving an union, 
which, by the laws and religion of the country where it 
was celebrated, is accounted sacred and inviolable ; which, 
even in this country, though not in the same degree, is, 
nevertheless, in relation to its duration, regarded with so 
much veneration, that every attempt to infringe upon it 
is watched with a jealous vigilance, and every judgment 
dissolving it pronounced with an evident reluctance. 
Evils from *^ As to the evils which may be supposed to arise from 
Its applica- qq adherence to the foreign rules, they appear to be in 
^ »o»agi- gome measure imaginary. Indeed, perhaps, they may be 
encouraged more by departing from the rule than by ad- 
hering to it ; for there is, I am afraid, too much reason 
to suspect that English parties may be found profligate 
enough to come down purposely to this country to oh* 
tain, by their infidelities, from the law of Scotland, the 
dissolution of a tie, from which, in their own country^ 
they cannot be released. Divorce apparently may be 
the object to which their infidelity points ; and the hope 
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ef obtaining it is therefore an encouragement rather than 
a restraint on the crime. To refuse them this remedy 
would then, perhaps, be to present the most effectual 
check to their licentiousness. If, however^ this should 
fail, and if they should still continue in the career of vice, 
in any degree that should be deemed offensive^ the crimi- 
nal courts of the country, who are armed with the power, 
would interpose their authority; and by punishing the 
crime, would effectually vindicate the purity of public 
morals. 

'* In -every view, therefore, I am inclined to be of opi- 
nion that, regarding this as a civil question betwixt pri* 
vate parties, we are called upon to judge between those 
parties according to the rule, of law by which their rights 
have been established. We are called upon, in short, in 
relation to this particular case, to determine the effect of 
a foreign contract of marriage, to which I consider this 
Court has undoubted competency of jurisdiction. Con« 
sequently, upon proof of any alleged breach of this con- 
tract, we must, agreeably to acknowledged principles of 
international law, give to the present private pursuer the 
same species of remedy to which she would have been 
entitled, were she now suing before a competent Eng- 
lish court. 

^' In considering, however, what that remedy should be, Anomalout 
it is impossible to overlook the anomalous situation in situation of 
which the pursuer is apparently placed, with a reference P'l'^uer in 
to the action in which she now insists. The right of di-?*^*"' *^* 
▼orce, to whatever extent it may go, origmates m the 
marriage-contract. It forms a constituent part of that 
contract ; and, therefore, in every case of divorce, the 
proceedings must necessiirily be grounded on the previous 
fact of marriage. The pursuer, accordingly, in the pre- 
sent instance, founds her action upon a marriage-contract 
celebrated according to the forms prescribed by the Eng- 
lish law ; which, by the operation of that law, and by her 
own express agreement, signified \in the very terms of the 
contract, is acknowledged to be indissoluble. Neverthe^ 
less, with a visible inconsistency, ^he calls upon this 
Court to allow her a proof of alleged acts of adultery, to 
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tbe eflfact that this English contract nay be dissohed. 
Here, it is obvious, that the conclusioiis of the pursuer's 
action are at complete variance with the premises on 
iwhich it is laid. In drawing them, the pursuer plainly 
reprobates the very contract which she approbates ; and 
k ought, therefore, to be considered bow far she can be 
permitted to act thus inconsistently ; and whether, upon 
sbch premiseSi she is not barred persenali exceptione from 
insisting in the present action to the ei^tent of those con-^ 
clusiuns. 
Court can . '^ Although » however, I apprehend that, in seeking 
only sepa- frQm ihig Court the absolute dissolution of a marriage 
'*'".*"'** contracted in England, the pursner is requiring a species 
in this case. ^^ redress which tshe has no right to obtain ; yet, as for 
every wrong there must be a remedy, I am clearly of the 
opinion I have already expressed, that she is entitled to 
receive from us ex comitate^ and upon principles of ioten* 
national law, the same measure of justice which she would 
have obtained, upon a similar violation of the marriage- 
contract in an English court. The redress for such a 
wrong, I presume, would be a release from the marriage 
a fnensa et thoro ; and although it is no doubt a novelty 
in the practice of the Court, upoif proof of adultery, thus 
to bmit the remedy, yet, in principle, there seems to be 
nothing to prevent us from doing so when the case oc- 
curs* That the case will occur seldom is obvious ; be- 
cause it is not to be thought that natives pf England, 
married there, will often have occasion to seek here, vyhat 
they can more conveniently obtain in their native courts. 
But yet, if it should occasionally so happen, I am not 
aware that, either from the constitution of the Court, or 
by any rule or practice known to me, we are tied up from 
distributing a suitable measure of justice to parties so cir- 
cumstanced. We possess unquestionably the greater 
power of dissolving a vinculo ; and I can see no reason 
why that should not include the lesser, of releasing a 
mensa et thoro, as often as we may be called iipon to ex- 
Present ^'^'it- . . ^ , .^ ^ 
case must '^ Before concluding, I have only farther to remark, 

be deter- that, in the course of the observations which I have thought 

19 
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it my duty to submit upon this case, I have purposely ab- mined by 
atained from referring to any of the decided cases which general 
may be thought to have a relation to the merits of the P"ncip'^> 
present question. None of them that I know of should, j^thQ^tiJ^ 
I humbly think, have much weight upon the general point 
of law, which now excites such universal interest in both 
countries. In the mare early cases of divorce, it does 
not appear that the attention of the courts of this country 
was ever particularly directed to tlie examination of a 
subject which has now assumed the most serious aspect* 
Arid although, in some recent cases, similar to the pre- 
sent, this Court has been accustomed to dispense the law 
of Scotland, as applicable to the case of a Scottish mar* 
riage, yet, in a question of the present important charac- 
ter, this can by no means be held as conclusive. The 
general question, I conceive, will not be ultimately deter- 
mined upon such authority, but upon the just application 
of those principles of universal jurisprudence which regu- 
late the intercourse of nations. The question I therefore 
look upon as new and untouched ; and it must he deter- 
mined not upon the authority of decided cases, but by 
such an application of general principles as will unques- 
tionably lead to a result infinitely more beneficial to both 
countries than the rigid adherence to a practice which 
does not appear to be strictly reconcileable to any prin* 
ciple. 

<' Upon the whole, therefore, and upon the grounds Conduiioft. 
which I have stated, perhaps at too great length, the con- 
clusion I come to is, that if the puraiuer is not barred^ 
personali e:fceptione, froni insisting in the present action, 
to the effect of obtaining a dissolution of her mar- 
riage a vinculo, this Court, at all events, cannot, in the 
circumstances Qf the case, give her sentenpe of divorce to 
this effect. We can give her qo more than that which 
she would obtain in England ; anc) I am therefore for 
dismissing the action as incompetently brought in its 
present form ; reserving^ however, to the pursuer to insist 
in a more regi|lar action of separation a merisa tt thoro, 
as accords/' 
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Opinion of Mr Commissary How* 

^ The case now to be determined is one of the very 

highest possible importanoe, and is attended with verf 

|Conside|rabIe difficulty. I was Qot a member of the Court 

when it last decided some cayes of a similar kind. , Hav^r 

ing now been called to (consider the pointy I have eiH 

jdeavoured to give it all the attention in my power ; and, 

after weighing the difficulties whiph appeared to me to 

attend it^ I 9m ^t last con^e to the opinion, which I ani 

now prepared to de^vfsr. 

NatiMne of *' The action before us is an action of divorce, on aq 

t]ie ^tioHf alleged ground of adultery, concluding for the dissolution 

of a marriage-contract entered into in England — by Enff- 

lisb partie»^at the time of their marriage permanently 

resident in England — and which must, therefore, in every 

point of view, be held to be an English marriage. Were 

It the case of a marriage entered into here by inhabitants 

of this country, the ground alleged is, of course, a rele* 

yant ground of divorce ; but^ l^y the law of England, a 

marriage contracted there is held to be indissoluble, and 

^faie pursuer would, therefore, in her own country, be en? 

titled on^y to a limited species of divorce. 

P'uputed << I am aware it is disputed by some, whjcther an Eng* 

?^^^r^ lish marriage can» in 'a prpper ^nse, be termed indissolu- 

maniaee be ^^^^ ^^ ^^^ inability to obtain a divorce a vinculo matrix 

indinofu- monii, according to ttiem^ is not so much owing to a qua- 

1>le« lity in the contract, as to a particplar copstitutidn of the 

courts of th^t country. But thi^ question^ how the law 

of England standa as to this point, is, I conceive, a mat« 

ter of fact to be established to us by evidence ^ and we 

have here thje very best possible evidence that the case 

admits of, the soliemn unanimous judgment of t^e twelve 

Judges of England, declaring, that, by the law of Engr 

land, a marriage contracted there is indissoluble. They 

must unquestionably know what their own law is, as to 

this poipt ; and we are, therefore, bound to hold the in* 

dissolubility of an English contract as completely esta* 

jblished, without the necessity of inquiring, whether the 

indissolubility does in reality proceed, from any peculiarly 

ty in their courts, or from any other jcause* 

la 



^^ In pronoundDg a decision in a case like the present, Our deci- 
we are not to be influenced by any consideration of the «on not to 
*ffect which the laws of England may be inclined to gi^'«^ c6d b Sul 
to our sentence of divorce, if we should feel ourselves effect given 
cobstrained to pronodnce it. We possess no controlling to it in 
power beyond our own limits, and parties must take all England, 
consequences of this kind upon themselves. 

" There here occurs a collision betwceii the )aws*of AcoUifion 
the two countries ; and the difficulty which arises is lobetwiirttht 
determine, which of them is to yield to the other. I ob Jf^ 
serve it stated sotnewhere m the papers given into tiiis ^^e* 
Court, in the former eases, when the same point as the 
present was argiied, though I canViot imagine it ever could 
be meant to be seriously advanced, that, in reality, there 
was here no collision of the laws of the two countries at 
all ; because, by the law of England, no penalty attached 
to a party for obtainit^, or attempting to obtain, a divorce 
before the courts of another country ; nor was any inquiry 
made relative to his conduct on his return, provided he 
did not proceed to enter into a second marriage. But^ 
according to the same reasoning, it might be easy to 
prove, that no such thitig as a proper cojiftictus legem 
ever did, or ever could, possibly occur, il there ever 
can be such a thing as a real collision, L apprehend an 
instance of it is to be found in the case now before us. 

^ It is obvious that, strictly speaking, the law of Eng- Strictly 
land cannot claim any right to siinpend or supersede the "P^^S* 
imturai operation of our own law. We are here siting g^^^^^ 
as Scotch Judges in a Scotch Court ; and if we are to ^^^^ i^^ ^^ 
recur to the original understanding and practice of inde- rale, 
pendent Slates, the law of Scotland, and that alone, must 
i'egulate the nature and extent of the remedy which the 
pursuer is entitled lo demand from us. The laws of dif- 
ferent kingdoms ure properly territorial, and originally 
had no operation conceded to them, beyond the limits of 
the particular kingdom where they happened to be enact- 
ed. Every municipal system of law had its operation 
confined within its own territory, and exerted its control 
over Uie rights^ iut^nst^i and actions of every person 
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found even accidentally within them, without distiiictio^ 
or limitation. 
A prindpl^ ** But in consequence of the increased intercourse 
dH** 'vhich has progressively taken pl^ce among differeqt na- 
^J^^^ tions, a phange in this respect has been gradually intror 
duced. Kingdoms have become willing to allow effect 
virtually to be given within their own limits to the law9 
pfr Other states, in regard to fpreigners and their con- 
tracts—the operation of which those other states possess- 
ed no controlling power to enforce. Su<:h a concession 
on the part of any state, cannot be regarded as com* 
promising its own supreipe authority, or implying any 
surrender of its own rights of indepepdence or sovereigur 
ty. It originates only in a conviption that the recognis* 
fng a principle of comita$, is as muph for its own indi- 
vidual advantage, as it is deeply fqiinde^ \n views of 
general expediency ; and that ^ere each state to insist 
rigidly on enforcing, in all cases, on foreigners its own 
municipal laws and regulationsji its own subjects must 
expect \o be subjected to a similar system of rigour 
in their turn, in the different countries to which, iq 
the coursp of their various pursuitSi they might happen to 
resort, 

** ^ut while the principle of comitas is in thi^ way ge* 
nerally recognised by all states, it is so with considerable 
variation as to the degree to which it is carried. It is, 
therefore, necessary, where a conflict us legem occurs, to 
inquire how far, according to the practice of our law, oi^ 
on the ground of analogy, we must be understood to carry 
the principle — hovv far we allow the laws of a foreign 
country to be pleaded against those of our own-«-so as to 
regulate the determination of questions coming before the 
courts of this country. *^ As a consequence of its liberty 
^' and independence, (says Vatte), *) it exclusively belppg^ 
** to each nation to form her own judgment of wha^ she 
'^ can or cannot do,— or what is proper of improper for 
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^ iiei* to do>-^— and; of course, it rests iolely With her to 
^ examine and determine, whether she can perform any 
*' office for another hation, without neglecting the duty 
^^ she owes to herself. The duties we bwe to ourselves 
''being unquestionably paramount to those we owe to 
^* others,— -a nation owes to herself, in the first place, 
'' and in preference to all other nations, to do every thin^ 
'' she can to promote her own happihess. When, there- 
'' fore, she cannot contribute to the welfare of another 
'' nation, \('ithout doing an essential injury to herself, her 
'' obligation ceased on that particular occasion, and she is 
*' considered as lying under k disability to perfortn the 
" office in question.'* 

" The contratt befort us is a contract of marriage. 
Before stating the essential distinction which etists b<8- 
twixt a cotitract of marriage, and an ordinary case of civil 
contract, I shall first state whdt effect is given to this last, 
by our law^ in the case of foreigners. 

'' It is now held that full efiect is to be given to a con- Cas^ of at* 
tract entered into abroad, if the forms and solemnities re- dinary fo- 
quisite to its validity in the foreign country havfe been [**^ ^°^* 
duly adhibited^ although they should be in every respect * 
difierent from those in use among ourselves. Our de^ 
ference for the foreign law^ or> in other words, the comitas 
%ve exercise tow ards it, goes this far, that when the vali* 
dity of any deed is in question, as far as form is concern* 
ed, we look to what is required for this purpose, by the 
law of the country where it is entered into. If valid 
there, we give full effect to it ; but always under this li- 
mitation, that our doing so does not affect our own essen- 
tial policy or institutions, or the interests of morality in 
our own country. 

*^ So far have we been desirous of carrying oiir Comiia^ 
in this respect, that even in cases where the stipulations 
in the foreign contract are adverse to our own law, 
mid amount to a statutory offence, our courts lend their 
aid to enforce them. The case of Campbell against 
Ramsay and Company, dfecided on the 15th February 
1 809^ is an instance of this, where^ upon a contract made 
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ID India, stipulating eight per cent inteieat, a qftettios 
arose, whether more than five per cent, could be deniandecl 
here, where a higher rate would be deemed usurious, and 
subject a party to the penalties of usury. The Court de» 
cided tliat the law of ludia, the locus contractuif should be 
allowed to regulate the rights of parties under the con* 
tract. 

'* In e!Ltendiiig the principles of comitaa thus far, we have 
acted upon more liberal and more enlightened principles 
of international law, than prevailed at not a very distant 
period. For, in a case decided in the year 1779,* the 
Court refused to sustain a claim for six per cent, inter- 
est on a contract entered into abroad, where this was the 
usual rate of interest, and restricted the claim to five per 
cent., the legal rate among ourselves. In an older case, Sa- 
vage against Dunn, f a claim for 10 per cent, had been re- 
stricted in a similar manner. 

*^ In questions, too, regarding the dissolution of obligor 
t.ions by prescription, we do not in every case insist upon 
applying our own prescriptions, when there happens to 
be a collision betwixt them, and those of England. lo 
the ca^e of Delvalle against the Creditors of the York 
Buildings Company, decided in the 1786, it was finally 
determined that the Scotch prescriptions could not be 
pleaded against Englitth bonds ;-^aud in the case of Cbe^- 
Fcb. 14, wells and others agamst the same Company, which oc- 
1792. ciirre(^ several years afterwards, it was again decided in 
conforniit;^ >ith this, by a great majority of the Courts 

'' If the couitract now before us, therefore, was an or* 
dinary case of civil contract, it would not be a matter of 
difficulty to determine, what effect should be given to it ; 
but it is a contract of mariage which, in several respect^ 
materially differs. 

** Ordinary contracts, as they relate to matters of peci|r 
niary and patrimonial interest, are left, in a great measure, 
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to h^ related t>y the private partieil tfaeihtelve^y and Distitictioti 
subjected to the free and legitimate operation of their hetmtt an 
will, both as to the stipulations^ and as to the P«'^i<>«'^n*ract 
of their eiiduiance* The one contracting party cannot, ^^ ^ ^^^^ 
indeed, be suffered to free himself from the contract, tract of 
ivithout the consent of the other, or deprive the other of niaiTiagci 
any rights, he may have acquired under it. He must be 
justly held to be botind by his own voluntary act and 
deed, as it not only depended upon his own choice, whe« 
ther he should enter into the contract at first, but whe^ 
ther the particular stipulations so come under by hioiy 
should ever have formed any part of it at all. No altera* 
tion can therefore be permitted upon the terms of the 
contract at the instance of either party ; but if botii the 
parties to it shall so incline, they may|tt any time put ad 
end to the contract altogether. 

" The case of a roarriage-conUract is in these re^pectili 
essentially different; while with ordinary contracts it ha^ 
its origin in the will of the parties, who may enter into 
ity or not, as they choose ; the rights and duties flowing 
from it, as well as its endurance, does not, like them, de- 
pend at all upon their pleasure. The relation of mar* 
riage is a contract juris gentium, affecting the personal 
status of parties, and is received in different countries un^ 
der different modifications. 

" I shall first inquire what effect our law would give 
to a $tatm imposed by the law of a foreign country^ 
where no contract of parties, as in the present case, ia^ 
tervened. As there are few or no decisions to be found 
either expressly on this point, or immediately connected 
with it, it is therefore necessary to have recourse to the 
general principles of our law, and to the opinions of 
the Civilians, whose authority our law is accustoned to 
respect, as the great fountain of die international law of 

Europe. -j 

" The right to reguUte every thing regarcKng the s^a^iis (Me«tioii< 
of ito sttbj«:ts is assumed by the supreme poller in every ^^^^ 
state, as inherent in itself— being connected with its most ^^ ^^ ^^^ 
essemial interests. It is vested there, as forming part of ^ the real 

domidl* 
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the jus publicum^ which attaches to all the real subjettf ' 
of the state, independentJy altogether of their will. The 
status of majority, minority, and the like, is imposed by a 
state on all thos^ truly subjected to it, without any act 
on their part indicating their consent. When they hap- 
pen to go beyond the boundaries of the state, by which* 
any such status is imposed, into the territory of another 
state, where the laws regulating personal status is difier- 
ent, the law, or supreme will of the state m the coimtry 
into which they enter, does not, it will be observed, 
stand in any degree opposed, as in the case formerly al- 
luded to of an ordinary contract, to what was fixed by 
the will of the individuals themselves, bui stands opposed 
to the supreme will alone of theistate, by whom the status 
was attached. 

^^ Now, in such a case, a state does not think herself en«* 
titled to arrogate to herself any power over the person of 
a foreigner, who, though he has entered her territory, has 
not become her subject. A foreigner is not obliged like 
a subject to have his status, or personal quality and in- 
terests, tried by the law of a country to which he never 
intended to submit himself, and of which be is not a pro* 
per subject. 
Vattd, p. '* *The citizen or subject of a state who absents him^^ 
174, lis* *^ self for a time, without any intention to abandon the 
" society of which he is a member, does not lose his pri- 
^' vilege by his absence ; he preserves his rights, and re- 
'^ mains bound by the same obligations. Being received 
'^ in a foreign country, in virtue of the natural society^ 
'' the communication, -and .commerce, which nations are 
^ obliged to cultivate with each other, hie ought to be 
'* considered ihere,^ as a member of' his own country, and 
*^ treated as such. Remaining a citizen of his own coun- 
'^ try, he is still bound by those laws which peculiarly af- 
'' feet the character of citizen, wherever he happens to be; 
*' and the laws of this kind, made in the country where he 
'' resides at the time, are not obligatory with respect to 
" him." 

^ JNor is it any thing against this^ that the will of indivir 
duals has no power or control over what relates to the 
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r^gidatioii of their personal status. Once a person has 
become a proper subject in any particular country, it is 
true that no private stipulation of his can be suffered to 
affect it>-««ac/corcling to the maxiniy " Pacta privata noa 
*' derogant juri ptiblico" But the will of the parties 
must be taken into view when the question is, whether an 
individual is, or is not, a citizen of a particular country^ 
and so subjected to its laws. He is justly held to be so, 
when there are acts upon his part, importing a decided 
resolution, of taking up a permanent residence, within the 
limits of their operation. When he does so, the law of 
the new domicil, in regard to status^ attaches to him ;• 
and that of the former domicil, ^hicb« had been hitherto 
respected in his person, ceases to regulate his personal 
rights, now that his connection with the sovereign power, 
by whom it had been originally imposed, is dissolved* 
All questions regarding these are henceforward to be 
judged of by the. law of the country, whither he has come 
permanenily to reside, and which had hitherto refrained 
froni applying its own law to his status, since any interest 
it could feel in the regulation of it, from his being a tern* 
porary residenter among its subjects, was trivial in com- 
parison with the much deeper interest possessed in it by 
bis own state — the laws of which, in a collision of the two^ 
must, therefore, ex comitate, be allowed to prevail. 

** Quando l^^x in personam dirigitur, respiciendum est Aii^oci- 
*' ad leges illius civitatis, quae personam habet subjectam. tjcs* Hci> ^ 
** Ratio hujus regulae esit, persona subditi est nemini alio **"•»?• ^^^' 
'^ subjectu, quani summo imperauti, cui se submisit. 11- •— p. 17^ 

lud supeifluum videtur monere, quia per se planum est, 

legem poni personae ab eo, qui jus habet in personam. 
^^ Status et qiialitas personam legitur a legibus loci, cui 
** ipsa sese per domicilium subjecit, atque itvde etiam fit, 
^' ut quis major hie, alibi mutato scilicet doraicilio, in- 
"*' cipiat fieri minor." 

^' By domicil he understands, ** Ubi quis frequentius ac """P* 177« 
^' diutius comnsorari solet, lerumque ac fortunarum suaruin 
** majoiem partem constituit. Inde fit ut leges quae per- 
^* sonse qualitatem sive characterem imprimunt, comitari 
'' personam soleant ubique locorum versetur, tametsi iai 
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" aliaiD civitatem migniverity (veluti si qtiis mtgoTf IdAm 

^ mis vel prodigus declaratur.) Quando quideoi extern 

^* ilia civitas in advenam non Label poteatatem, nisi ra* 

** tione actuum vel honarum immobilium, io retiquis isle 

*' patriae suae roanet aubjectus." 

p, 74. *' Another author, Argentneus, thus expresses himself t 

^ Quotiescunque de inbabilitate personarum quaeratur^ 

** toties domicilii et statota spectanda.'' 

C^fi^as ^ There are certain classes of questions alluded to bf 

not extend- Hertius, as above, to which the principle of eomiias is 

ing to im- not extended, namely, all questions regarding immoveable 

moveable property, which must be regulated by the law of the 

oTtoT^^ state where it iS Situate, and those regarding what he 

erimes. terms the actus of foreigners, by which must be under^ 

stood, first their contracts, and next all cases of a criminal 

nature, when prosecuted as crimes ad vindictam public 

cam. With regard to these last, a foreigner is allowed 

access into a country, only on the implied condition, that 

he be subject to the general laws, made to maintain good 

order and the public peace ; and if he violate these, he 

is liable to be punished, according to the laws of the 

country^ in the same manner as the real subjects of it. 

By disturbing the public peace, he is guilty of a crime 

against the society among whom he is come to reside, 

although it be only for a time ; and the laws can make 

no distinction betwixt his case and that of a native sub- 

Read domi- '< J agree in so far, therefore, with what is maintained 
cil required jq i\^^ condescendence for the pursuer in this case, that 
5SflStf^° It is the domicil of parties that regulates their ordinary 
status. But then the pursuer understands by domicil 
here, the ordinary domicil constituted by a residence of 
40 days within the territory, whereas 1 understand the 
real domicil. 

*^ It must be here observed, that questions of status dif* 
fer materially from cases of ordinary civil debt.— ^What is 
sufficient to constitute r forum in cases of debt, would, 
give no jurisdiction at all in a questio status; as, for in* 
stance, in the case of the effects of a foreigner being at- 
tached by arrtstment jurisdictionis/undanda causa ; anid 
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in cues where a defender is personally cited Mfithin 
the territory, it seems absolutely necessary, on the same 
principle, to make a distinction betwixt the two totally 
distinct, and separate classes of actions. The foreign state 
has comparatively little interest to oppose, that one of her 
8ub|ects shotild be sued and subjected to have the law of 
another country, where he may fauve happened to reside 
for 40 days, though not a permanent residenter, applied 
to him, in an action for payment of his lawful debts. But 
she has a most material interest to oppose, that a short ab- 
aence from his own country should operate a total change 
in his essential personal rights, in which she is chiefly con* 
cemed, and return him to her with his status totally alter* 
cd from what it was, and set at complete variance with 
the law of bis pemiunent residence. 

'^ Although, in other respects, the two cases may not be As m intei- 
analogous, 1 apprehend that the same kind of domicil that ^a^^ move- 
i» requu-ed to be ascertained, in a question of intestate ^^^^ Mtcoet- 
moveable succession, is the domicil that is required in a 
question of ordinary status. The point to be investigated 
in the one case, is the real domicil of the individual at the 
period of death ; in the other, at the period, when the 
question involving the consideration of the status of the 
party, happens to be tried. Had the defender in the pre« 
aent case happened lo die, after coming to this country, his 
moveable succession could never, I apprehend, be held to 
be regulated by etu* law, but by that of Ei^land, as being 
the law of his proper domicil. 1 must not be understood 
to say, that because tiie personal succession of the defen- 
der would be regiiiated by the law of England, therefore, 
on the same principles, all qtiestions regarding his personal 
rights, and the redress of wrongs relative to them, ought 
to be regulated by the same law. My reference at all to 
the case of moveable succession, is merely to point out 
and explain the natture of the domicil 1 would requije in 
the case of the defender, as contrasted wid) the very slight 
and transient kind of domicil he actually possesses, and 
which, in a question of this grave and serious nature, I re- 
gard as no. domicil at all. But 1 by ik> meaoa intend to . 
argue from what takes place in the case of succession; t# 
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the case of inanriage. The cases are by no means nntiiP 
gous, as I have already mentioned, not being both e<|Ually 
subjected to the will of parties ; and the principles and 
rales which regulate eacb^ are therefore not precisely the 
same. 

*' If it is asked, what are the rules by i\hich it is to be 
ascertained' whether or not a person has a fixed residence 
in a particular country i I answer^ that no precise rules 
Bow the can be previously laid down respecting it. No doubt, on 
reildomicil the one hand, a person removing with his family aud esta^ 
ittobeas- biishment into another country, the transferring of his 
ccriAined* fynds there, the purchase of landed property, or the like, 
are all circumstances entitled to the greatest weight in 
every such investigation. On the other hand, a person's 
coming to this country alone, living in lodgings for a few 
weeks, while his family and establishment and funds re- 
mained in England, would seem quite insufficient to sup* 
port the slightest belief, or supposition, of any fixed or 
permanent residence being in contemplation. But the 
matter, after all, will depend on the circumstances of each 
particular case, which must be estimated by the exercise 
of due discrimination, when it occurs. 

^' According to Voet, one of the roost enlightened and 
judicious commentators on the civil law,—* *^ Quoties 
^' autem non certo constat, ubi quis domicilinm constitu- 
*' tum habeat ; et an animus sit inde non discedendi, ad 
'' conjecturas probabiles recurrendum, ex variis circum* 
*^ stantiis petitas, etsi non omnes aeque firmse, aut singulo 
'' solas cottsideratae, non seque urgentes sint. Sic enim til 
^ dubioy in loco originis et damicilio paterno^ quemque 
'^ prassumi continuasse domicilium, jam ante dictum." 

*' By the Roman law, it was fixed that the residence of 
students at an university was not held to constitute a do« 
micil, unless they continued there for a period of tea 
years. *)* **. Nee ipsi qui studiorum caus& aliquo loco mo* 
** rantur, domicilium ibi habere creduntur, nisi decern an* 



* Yoetf lib. ▼. tit. ]. sect. 97* 

t Libt X. Codicb, tit. 89* Leg* 9f 5, 4. 
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^ vis transactis eo loco sedes ibi constituerint/' And, in 
the same title, which likewise treats, '' De Incolis et ubi 
^ qois domicilium habere videtar/' it is laid down, '' Est 
'* verum, eos qui in territorio alipujus civitatis comnaoran- 
" tur, velut Incolas ad subeunda munera, vel ad capieudos 
*' honores non adstringi. Cum neque originates, neque 
^ Incolas vos esse menioratis ; ob solam doni&9 vel pos- 
^ sessionis causam, publici juris auctoritas muneribus suhp 
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jugari vos non sinet/' 



'* The definition of Ineola is given elsewhere. " In- 
** cola est, qui aliqua regione dopfiicilium suum contulit* 
^' Nee tamen hi qui in oppido morantur incolas sunt, sed 
'^ etiam qui alicujus oppidi finibus ita agrum habent, ut in 
^ eum se, quasi in aliquam sedem, recipiant." * 

'' Domicilii quoque intuitu conveniri quisque potest in 
^' eo scilicet loco, in quo Lareni, rerumque ac fortunarum 
*^ suarum summam constituit, unde rursus non sit discessu? 
^^ rus,si nihil avocet, undeque cum profectus est ; peregri** 
" nari videtur,"i- 

^" It is quite impossible, I conceive, for a moment to 
maintain, that the defender's domicil is of this description ; 
and, consequently, whatever might take place in an ordi- 
nary action of debt, he cannot, 1 apprehend, be properly 
convened in an action of divorce. If there were nothing 
more in it than a question of ordinary status, which is the 
point of view most favourable for the pursuer's object, I 
hold that the domicil of the defender is of too slight a 
kind, to entitle us to take cognizance of such a question as 
the present^ involving the determination of bis personal 
rights, or to give us a proper jurisdiction in the case. 
Neither in the sense of the Roman law, nor in that of 
purs, can he be held to be truly an Ineola of this coun^ 
try ; or, in other words, as havmg a real domicil amongst 
us. England was the proper domicil of both parties at 
the time when the status of married persons was imposed 
on them ; and I am completely satisfied, that England 
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still coiuiiTdeA to be so. '' Mutat unuaquisqiie dooiicSHiai 
alio arbiirio, ad id, ut jurisdictioni aeiinat in posterum 
subjectus esse^ Nod tameD in dubio prssumenda facile 
« domicilii mutatjo, sic ut earn allcgans, lauquam rem 
** factii probare teneatur. * 

^ Nor can it be heldy that the consent of parties can 
supply any defect in regard to jurisdiction in the case of a 
^uastio status arising from the want of real domicil. For 
one essential requisite of prorogation is, that the Judge 
have such jurisdiction as may be a proper subject of pro- 
rogation. For this reason, there is no room for proroga^ 
lion, where the jurisdiction is vacated, or its term expired^ 
because no private consent can c^eate jurisdiction, f Nei* 
ther can jurisdiction be prorogated, in any case where th« 
defender's real doniicil is not, as 1 hold to be the case 
here, within the limits of the Judge's territory ; any more 
than it would be in the power of parties to subject them^ 
selves to the jurisdiction of a Judge, while without the 
bounds of his territory himself, 

^^ I might here stop, — as, if I am right in this positiqjp, 
J should be justified in dismissing the present action* 
But as this might imply it to be my opinion, that, in the 
event of the defender's . being possessed of a real domicil 
amongst us, so as to. force us to sustain our jurisdiction, 
we should in that case be under the necessity of applying 
What» If a our own law, 1 shall proceed a step further. I am dis^ 
TI^"?* posed to hold, that, upon the usual principles of interna* 
ciiiiere. iiquq] i^^^ ^^ should, even in that case, be prevented 
from giving what the pursuer demands from us# aiuce she 
pursues for a complete change and alteration of the de- 
fender's status, and consequently of her own, on grounds 
which would be insufficient so to alter it according to the 
law of England, the country where the marriage was coop 
tracted. 

^' By a court being compelled to sustain its own jurist 
diction, and consequently bound to take cognizance of, 
and pronounce a judgment in, any particular case, it does 
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sot fottow as an absolute consequence, that the law by 
nvbich the judgment is to be regulated and determined^ 
oust necessarily be its own. Whether its own law is to 
be the rule of decision, or whether a court will in some 
cases allow effect to be given to the foreign law, by 
which the matter at issue may seem to have been pre- 
viously fixed, may admit of considerable doubt, and will 
depend on a variety of considerations. 

^' On the supposition that a real domicil did actually DistlnctioB 
exist here, I think a distinction is to be made betwixt a betwixt or 
case of ordinary status, when the law of a state imposing dioary ito' 
it attaches to an individual without any act of his own, or^^ . . 
liny consent adhibited to it on his part> and that statits fitmf iw? 
which is imposed on two different individuals, as in the riage; 
case of marriage, at one and the same time, and with a re«- 
ference to one another — with their joint consent, and even 
at their express desire. 

*' In a collision of the laws of two different kingdoms 
I'egarding such a point, it then ceases to be merely a case 
where the supreme will of one state stands opposed to 
that of the other, as in ordinary status, but partakes so far 
of the nature, and resembles a case of ordinary contract. 
Both parties must be viewed as standing mutually pledged 
to pue another, not to seek any alteration or infringement 
of the peculiar character which they both understood, or, 
what is the same thing, must be held to have understood, 
attached to the relation at the time of entering into it. 

^' In a case of ordinary status^ I think the real domicil OrdiiiarT 
would regulate it ; and so it would be liable to be altered Jtattu at 
by a change of domicil, according to Hertius, as aboVe ^^^ ^ i 
quoted. " Major hie alibi mutatodomicilio inciperet fieri ^^^^ 
f* minor." But the status of married persons cannot, I am 
disposed to think, be held liable to any sintilar alteration. Otherwise 
Although the rights and duties flowing from the marriage in the caae 
relation are not matter of private stipulation, but of pub- ^f °^'^' 
lie law, yet once it is ancertauied by what law the relation "^^ 
was regulated at the time, so as to receive from it a pecu* 
liar modification, 1 conceive that such modification must 
continue to characterize it ever afterwards ; aud must be 
held effectually secured against any future challeuge at the 
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instance of either of the parties. The law of another 
state where the parties may afterwards become perma* 
nentlj resident, and where the marriage-contract subsists 
under a different modification, when so called upon bj 
cither party, must, according to every just principle of in* 
ternational law, ex comitate refusa to apply its own pecu- 
liar modification, and must view both parties as barred per- 
sonati objectione, in regard to one another, from making 
any such application. 

^* It could not be said, I conceive, in such a case, that a 
state,* by refraining to apply its own rules, and by applying 
the rules of the foreign country where the relation was ere* 
ated,and thus permitting within its territories the exercise of 
powers of foreign courts, unknown to its own law and insti« 
tutions, would thereby compromise the supremacy of its 
own law. It is admitted in every case, where the application 
of the principle of comitas is concerned, that when the 
admission of the foreign law would be clearly inconsistent 
with the essential policy and institutions of the country, 
where it is proposed to be received, this must create an 
effectual bar to the extension of the principle to such a 
case. But any argument that would carry the limitation 
of the principle farther than this,- so as to refuse to stistaio 
the foreign law, though not chargeable with any such 
consequences, would equally strike against the recognising 
the prniciple of comitas at all. 

** Indeed it would appear that the pursuer goes this very 
length, when she expatiates on the grievous hardship that 
would result from a foreigner's being allowed to import 
his own law. But it is no longer a question whether the 
principle is to be admitted,— >it^iis already been both re- 
cognised and applied in numeroua^ instances '; the doubt is 
merely, as to the extension of the application^ if it is in 
truth any extension of it at all. In every case where one 
state gives effect ex comitate to the law of another, it may 
be said, that, in that iubtance, the foreigner is allowed to 
import his own law. 

^^ It has been argued, that the inhabitants of a country 
are subjected to a serious hardship, if a foreigner, who 
happen^ to come among thein^ is not held to have bis 



tkeifs ; wd that tliegr aawft nw the greatptail haimird, ift ei- 
ther cM^nactiiog y^ km, or kaving My ip^courfu^ iwith 
iluDi at an. Uit ^ «p«8t be i^c^iecled^ >lbat t^ /f^^^lioa 
49 Ao a foreigAcr'4 irigbt lo 4»bMtia ta ^Mvorce, ji« oqe |i94>ich 
ioemenM ibe maiyie^ partiea itbowselves^ i^pt the ialMbi- . 
tanlf among whojai tbey haite conae to jroside. J/ ix v^ 
m Qiattiar, ib wbicb tbey 4iad AC()«ii:ed W9 ik\e or ia^iyett, 
or bgr Nvhich, io die e^ept ot j»ffect bei«g giveo Ao .the fo« 
reign law^ they vvj^iiid he either intlivi^aJly or gcmrftHy 
«fiected, this ^Q«iid complelalj alter the case, iiimI weuld 
bring it under the lioiiiation of |he priacipJie f^rqifriy 
alatedy of the extansion of Ihe eomkas k^itig inc^mi¥i^t 
with liha intereats of the state, Jiiefoce wWpiflte cpurjbs the 
^uastmi (same lo be tried. 

^* According to Huber^^ ** Efflacta cQntracituuin .certo 
'' loco initoruoi, pro jur^e loci ilUus alihi ^^<Mj|/iie i^Aiser- 
'' ^antur, n nulbm mde dcibm 0Mems jcrutur w^f^tdi'^ 
*' cium in jure sibi quanto. £xeaipbHn : In HpUiipdia 
^' eontraotivn est matrinooium cimd pactp, it€ Mmr tenea- 
*^ twr^ €aNt atkmoy u wiro ioh cmir0uUQ. Hoic etsi pri* 
'' yattasfonUnotttm Takre dicitar in tioU^Adia ; in Frisii 
^' id genus pacta non FaleaL Vir in Frisid ccupriiahit acs 
^' alicnunny uxor pro parte 4iniidia confenilvr ; lOMf^nit 
*' pactum .dot^ suiim ; csedilores replicant, Jure Aisias 
'^nonesse locum buic paelo, q«ia non est puMicaHint ; 
'^ et hoc prevalet«'' There is here^hesideSy in biU, 9i^ew 
contract entered into betwixt the foreifners jand ithe na- 
liyes 0f the country, and H is ihe law of ^tbe pjUc^e ol the 
new contract that falls to kfi applied. 

** In the report of Delvalle against the CooAitorfi ^f Argament 
the York BuiUdings CcMnpany, formerly referred to, it in the cms 
was pleaded on behalf of the creditors, against i^lowupg of I^^l^^^^^ 
Ihe foreign law, ihait '' proceedi|igs in c^i^sts of |aaUce 
** jDQust e^er he governed by those nilea, which jbave fj^a 
*^ dstaWi^d by ihe power from wh<u»oe the J^idges de* 
** rive ibeir aNrtborily, which alom they >are bound |o 
<' know, ^md jto i^biob jcvcry party, who ^ossnencea aattit 

*■ NjA. H. lib. 1. th. s. 9ect» 11. 
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'^ before them, most be understood to submit the trial of 
** his claim. One restriction only of this general prin- 
** ciple occurs, with regard to the sotemnities of contracts. 
'^ In order to preserve an equal intercourse between the 
'' individuals of different nations, it has been determined 
** in Scotland, as well as in all other civilized states, that 
^* the want of those forms which are required in the coun- 
^' try, where execution is demanded, snail not render in^ 
'^ valid an agreement, which would have been effectual in 
'' the country where it was entered into* 

** But m every other question, either with respect to 
** the eiHcacy or the extent of covenants, exercised in a 
^foreign country, the Jaw of Scotland has been in our 
*' Courts mvariably followed. Thus, where a bond has 
<< been granted in Ireland, containing an obligation to 
** pay interest at the rate of 10 per cent, as allowed in that 
** kingdom, our Judges gave decreet only for those sums, 
'' which could have been legally stipulated, for the use of 
^' the money in Scotland. 

'' The Scottish constitutions, in particular, which limit 
'* the endurance of actions, have been uniformly extend* 
^' ed to claims^ founded on contracts executed in foreign 
** countries. It is of no consequence that, in this mati- 
^* ner, the effect of contracts will be different in different 
^ countries. This must unavoidably happen, unless all 
'^ nations were to agree on one common system of juris- 
^* prudence. Till that period arrives, it is enough, that 
'' deeds executed in a foreign kingdom are in Scotland 
'' sustained in the same manner, as those of the like na- 
** ture framed according to the rules prescribed in this 
*' country." 

** I quote this, because it appears to me to contain the 
very arguments, which I observe have been generally 
brought to oppose the giving effect to the foreign law, as 
to marriage ; and as those arguments were completely 
unsuccessful towards maintaining the plea, for the su'p- 

i>ort of which they were brought, the decision which fol- 
owed may be referred to, as proceeding on the same ge» 
neral grounds on which the present case will fail to be 
determined, and so completely justifying from analogy 
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the application to it, of the principle of camitas^ The 
question of interest, too, founded on in the above argu* 
ment as in favour of it, has since received, as already 
mentioned, a different decision by our courts ; and this 
of itself serves, besides, to overturn completely one of 
the pursuer's positions, where he lays it down very broad- 
ly, that a contract, which it is unlawful to make in this 
country, cannot be carried into execution here, though 
entered into elsewhere. 

'^ £ven after nations have been led to recognise the Natural 
principle of comitaSy it is only gradually that they become jealousy be- 
willing to carry it to its due extent; a natural jealousy of twixt inde- 
encroachments by their neighbours, on their own munici-'P^°^^ 
pal institutions, renders their progress extremely slow, to* 
wards attaining liberal and enlightened views in the ap- 
plication of international law. But the same reasons 
which induce one country to receive a marriage-contract as 
valid in the other, at all, though the forms requisite to its 
validity there, are such as are wholly unknown to itself, 
and perhaps even regarded by it with dislike and disap- 
{probation, must induce it to receive it with all its proper- 
ties and effects, so far as they do not call for the usual 
limitation, by which the reception of any foreign con- 
tract, must always be understood to be qualified, * *^ Porro 
" non tantum ipsi contractus ipsa&que nuptiae certis locis' 
" rite celebratae, ubique pro justis et validis habentur, sed' 
** etiam jura et effecta contractuum nuptiarumque in iis 
'^ locis recepta> ubique vim suam obtinebunt." 

'^ It must be remembered, too, that marriage is a con- Marriage- 
tract altogether of a peculiar kind-— that it stands aione,^^^*^^ ^. 
and can be assimilated to no other contract whatever. **^™^ 
Every argument in favour of a state's giving effect to or- uq^^^ 
dinary contracts entered into abroad, apply with infinitely 
greater force to marriage, from the additional character of 
solemnity which is superadded to the engagements which 
parties come under to one another. 

'^ Marriage, in its origm, says a most eminent and en- 
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lightened Judge, in delermining a late eaae^ * '^ i» a contract 
*' of natural law. It is the parent, not the cfaild^ of civil 
'' socieQr. In civil nociety, it becomes a civil contract 
" regulated and prescribed hy law, and endowed with civil 
*^ consequences. In nost civilia^ countries, acting un- 
** der a sense of the force of sacred obligations, it has the 
** sanction of feligioo superadded->«*»it then becomes a re* 
'' ligioos and cml contract; Cm* it is a great nisitakie to 
^ suppose, that because it is the one, therefore it may not 
'' lilb^ise be the other. Heaven itself is made a party to 
^ the contract ; and the consent of the individuals pleil^d 
^ to each other is ratified and •ooofinned by a vow to 
« Cod." 

^ The law of Scotland does not by any means regard 
marriage as it is sooMtimes supposed to do^ merely as m 
civil contract, the creature of civil society. It regards it 
aa antoeedent to all civil aoeiety whatever, and foundfed in 
the ^divine instituAioQ. ^ The £rst oUigations,''t says Lord 
Stair, ** put upom soan by Giod, were the ooiyiigsl <Miga* 
'' (aoiis, which areas from the constitution of marriage^ 
** Though marriage seeans to be a vduntarjr contract by 
** caigagement, beoauee the appdieation of it is, and ougbt 
'' to be, of die most free consent, and beeauee, in matlers 
'^ eireumttantial, it is voluntary, yet marriage itseif, and 
^ the oUigatioiiB thence arising, tare jure dhmo. OMiga-^ 
^ tioas aridbg iaom -volunUiry engagements take Iheir rule 
^ and subatance feomdie wtU of man, and may be framed 
^ and compoasd «t his pleaanre ; but so camiqt marriage, 
'' wherein it isaiot in die po^er ef the parties, though of 
*'' .common .consent, to alter any siibstmtial as to make the 
'** marriage €ost a time, and so of the rest, which evidcmi* 
/'ly(demonatf|itetb that it is not a human but a dirine 
^lOfMract.^ Lord Bankton, in his observatieiis op the 
Hale of ittw, uuptiat fsaM omcmbiim $ed eanaemus fadt^ 
alya, % ^' Tihie IsMf before us being from U^ian, a Oentite 
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* See Dodaon't Report of the case Gordon sgaintt Dalrymplc. 
-^ fitsiri Bod: i. tit. %• '% 'Th* xi?«1>t A* 



^' hmjet, ^o Ad tfot^wtt inamige td be & dlviae eon- 
^* tracts must bold ttM>re ttrengly in Christian states ^ho 
** tegtttd it as stteb ; and particularly with h^ marriage is 
^^ esteemed a divine contract/' * 

^ Tbe pvbiic solemmtj is, by the law of Scotland, only 
iMtter of order, and not essential to marriage ; but as the 
sanctions of religion are superadded, to the natural force 
of Che otherwise binding engagements of parties to one 
another, a state will, from views of general expediency, be 
still more unwilling, to allow of any infringement being 
OMde on them, than it wouM even be, in ordinary cases of 
a pyirely citil nature* Any interest that it can have, iit 
imposing the sam^ character OM this relation, in the case 
of all its sub|etti| 6Vefr of such as hav^ become only truly 
sttch, subsequent to their entering into it, cannot compare 
with that higher interest which it possesses in common with 
all other civitiaed states, that the sacred engagea»ents of 
parlies, reciprocally come under to one smother, and whidi ' 

engagements nntst be held to have a reference to ^ na- 
tiare and character of tbe relation as subsisting at the pe- 
ried of its beiiig eontract^d, should, along witb the rda« 
tioo i(self, be suffi&red (o remain witbOHt any change what- 
e¥ef! being permitted on either. 

^ But it may still remain a matter of difficulty to de- What, If 
cide, what shall be the rtd^ for fixing tbe character of the r«d domi* 
nftarriage relation in those cases, where the real domicil of ^ of pu|- 
tbe parties at tbe period of contractiw happens to be A^ ^^^ f 
ferent from thf 2octis contractus, rot exafimle, in tbe^Q.,^^. 
ctiae of a marrtage^contracl entered itfta in JSngiand by hg, diflbr* 
ddotdk pavtfeisi not having any permanent residence there, *nt from 
IS snch 10 be ^garded as an English of Scotch marrfAge i ^^ ^^ 

** According to the aulhorify of some of tbe Civiliana, ^^'^^^^^^ 
Bitdk a ffiarriiige would be reckoned to be Scotch, if the 
pfifTties had '\% in view to live as married persons in tUs 
couetiy* Huber^ in his Treatise de Ci^iifiicttt Legum, 
thutf Mates hifif «^inion, f Verum tamen non ita precise 
'^ respiciendus est locus, in quo contractus est initus, ut A 
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^* partes, alium-in contrahendo locum respexerinti iUe non 
'' potius sit consideraudus. Contrazisse UDusquisque in 
'' eo ioco intelligitur, in quo ut solveret se obligavit. 
'^ Proiode et locus matrimonii contracti, non tarn is est 
'^ ubi contractus nuptialis initus est, quam in quo contra* 
'' hentes matrimonium exercere voluerunt, ut omni die fit 
'' homines in Frizia, Indigenes aut Incolas ducere uxores 
'' in HoUandia, quas inde statini in Frisiam deducunt. 
" Jus Friziae in hoc casu est jus ]oci contractus." 

*' Another writer, Voet, the father of the writer former- 
ly quoted, in his Treatise de Statutis Eorumque Concursu, 
b of the same opinion. * ** Verum principio inquirendum 
'' de pacto seu contractu nuptiali, an si foreosis matrimo- 
'^ nium ineaty cum virgine non suse civitatis, contrahere 
'' censeatur secundum suse patriae statuta an domicilii vir« 
** ginis i Respondeo quia mulier quse matrimonii legis con- 
'' sensit, judicatur respicisse domicihum mariti in quo de- 
** ducenda est, et non simpliciter dicitur quis esse in loco, 
*^ in quo corporaliter consistit, sed in quern fertur animi 
'' destinatione, quomodo et domiciliuni mutare dicitur : 
'' potius secundum iilius domicilii leges censebitur con- 
^' traxisse, quam secundum leges loci, ubi ipsa vere jungi- 
" tur, et domicilium habet. Nisi tamen maritus in domi- 
*^ cilio uxoris contrahat animo ibidem commorandi, quo 
'^ casu forte pro naturali cive censendus/' 

^* A contrary opinion from this is, however, maintained 
by other Civilians ; and further, the maxim of law to which 
the opinion of Voet appears, in some degree, to have a 
reference, and by which it appears, in some measure, to be 
influenced, Sponsa Contractu Nuptiis domicilitun Mariti 
9€quitur, does not apply in any question which regards the 
period of the actual solemnizing of the marriage-contract 
itself. It is only subsequent to the marriage that the 
maxim applies ; at the time of contraciing, she retams, as 
before, her own domicil, according to the law^— -'' £a que 
'^ disponsa est, ante contractus nuptiasj suum non mntat 
** domicilium.'' + 



* Cap. 2. p. 819, f 5,9. t Lib. 50. Psind.ttt. !• legt 82. 
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'^ But, independently of this, I apprehend the juster Not left to 
view to be taken of the point is, that a matter of such high *• ^'^^^ 
importance as this, cannot be left at all to the will of the SJ^^jne 
parties to determine ; and, therefore, any inquiry as to the charac- 
their presumed will, or intention, must be a matter of in- ter of the 
difference, where the most anxious expiession of it on carriage, 
their part, could be of no possible avail. The rule of law, 
^* Juri publico pacta privata non derogant," applies here. 
The parties to a marriage-contract, although they are at 
the time the subjects of another state, with whose status 
the state into whose territory they have entered will not be 
willing to interfere, while merely temporary residenters ; 
yet, if they proceed to make it the scene of a contract of 
marriage, they will be held, in the eye of the law of that 
country, and according to the acknowledged rules of law 
everywhere, as bound to abide by the character of the 
marriage subsisting there ; and this, whether capable of 
entering into the contract by the law of their own country 
OR not. They have no cause to complain, as both the 
time and place for entering into the contract afe dependent 
on their own choice. It is true that, by entering into a 
marriage-contract, they do not bind themselves to reside 
always in the country where it is entered into ; which sup- 
positioB, it is somewhere alleged, would follow as an ab* 
surd consequence, of our refusing to apply our own law. 
Parties may change their domicil, as of^n as they please ; 
but the law of any future residence, while it will regulate 
their future acts, will .lever, on any sound principle of in- 
ternational law, lend its aid to assist parties in shaking 
themselves loose of their former acts or contracts, binding 
them, long previous to its connection with them. Accord- 
ing to Hertius, '^ Ratione actuum subjiciuntur cujusque 
'^ generis personam, etiamsi advenae, sive ezteri, vel tran* 
'' seuntes, vel negotiorum suorum caus& ad tempus in civi*- 
" tate commoranies, quatenus nimirum ibi agunt, id est, si 
'^ contrahunt vel deliiiquunt. Nimirum valet haec regula, 
^^ etiamsi in extero qui actum celebrat, licet enim hic sub- 
*' jectus manet patrise suae, tamen illud, ut supra diximus, 
'^ de ac^fi primo est intelligendum, quoad actum vera se* 
'^ cundum, mbditus illius loci Jit temporarily ubi agit vel 
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^ llgattir. Eitteimtw ad eoHM^yianfia wmt ptoflaeatkcai 
** atetu illi^ priDcipaK." If fhe ciMiracter so sttoeliiiig m 
iVot ^cefted alcn^ i9f iffi the r^atiob metf^ bjr tbeir own 
totiiaif'j on tlirfr tt\^tt^f k mu!^ be in oo me q i iwiice aot ol 
ik^ poiwer t6 effisti this, by any will either eipresv or pie^ 
sdified of their 6 wwy lAit in eOMeiffleiiee of f§^ elaim tiorir 
e^^ stAt^ has in regatdf to theniy as her sdbjeets^ 

'' ft is a riiatter of ar hmgement betwixt the two stsrtefl^ 

Mt lietwitt tH€J parli^. But their owif iMey while it will 

ildty I apprehend, sflffer vttf iafringemefit oh the chsracter 

bt iVtB rmtio^y where the (>itfrties hsfve only Mibse^pMody 

te( if^ becoinfe l^r dubjeefs, wiM feel herself equally bound 

ib alct id k %\ttA\?tt nHMfber, when the |>arties happened tx» 

K hei* (^wti strbjed^ tft riie time. By » scale's admittiny 

ifr this way of Mich a tfiodlifieatfon of the relation as is 

ildiortly uhknowYi td her^ she may, indeed, at first sif^^ 

Bii^e tbef appeai'anee of yielding too important a pointy as 

ftat Ute statut bf her ^^ivn sobj^cts shoirid be regulated by 

^ foreign power. But Ibis poin« she in fact has afa-enly 

jfieMed^ in consenting fo receiim (he contract imposing the 

^aitis of itfarried fi^rsons 00 the parties. In admittiiig 

this, her hw actually bends in do far^ to the diotmes of a; 

forefign hn^ which it has be^ held out as a thing qnito 

ithpdssible foi^ litty state to O^sent toy and a point of de« 

gradation to which no stMe could possibly stoopjr kr re^ 

ga^d to ikie jus publicufh of another. It is not suflaient^ 

in order to evade this, to ssty, that in admitting the relatiott 

^ marriage itself, she Admits merely what is a contract 

juris gentimnf and not a contract peculiar to the foreign 

firtate, and to which she herself was a stranger. She does 

a grieat denl itkfre--^hb adttiits and sanctions the forms 

affrt niode of the constitution of the contract which is not 

A state in ./^^^ geniittm,, but purely of the municipal law otjmpub^ 

sustaining Houtn of the Other state ; and a mode of constituting the 

a foreign relation, ki nnio^ e^es viewed by her wttb positive abhor- 

roarriageinretice^ aed cKalmetricaily of^posed, and repugnant to die 

^ndTto' ^hole geiitas aod System of her own reguhtions on diat 

the foreign ^^' "^^ EnglfSb Courts, in agreeing to sustain the 

law. friidiig^ b( a G^etiia Green marrioge, or indeed the majo- 



rity of SevttUt iiicfruige% iriibh il nrost be adttiMed* am 
oStimmf lb looie Md tingdwr a lAUirifr, as tor tmi^t k 
frfkfmwxif ft welter of dtfficoUy for our own CourtB to 
cMertatmi^ wbdrtior tbere hat been a marriage at not> ac*> 
Kadfy ^itfbRoi^ wbatj tf mob a^ moile of ooMtitating the 
rcdatioo laid been attentpited^ on aay part of be# own ter* 
ritorjy woald bave been coDOptefeel^ disregarded by heoaa 
oamikiiothig: am aiarrHige at a^^ beiniat the partie6-»^who^ 
tkdet ka sstdfioA ilanie^ wera Hiereiy IWmg in a state of 
conc ttbitege ^ I shall be told that a state eonsents to 
overlook this^ aod iusUoDs the fornix reoogaised by the 
foreigvkiw as safficient, o» tfaegi'oand of eapedieocy, ahd 
te psev^Bl greater evils, which woald result from ber re- 
fusal to do so' ; aod this I view as precisely the ground 
wl^ a state,- having aetaally advanced this one step, and a 
nioat ni^rtam one^ in the way of coneessioil to a foreigri 
power^ and by which she effectufltily abandons the prin- 
ciple «rf refosiiig to* bend to the #iU ef a foYeign stace^ is 
h^nd> oa evei^ principle of ctasistency^, to advance one 
8te^ furtber^ Aid oonserit ho raeeive the nodifidftion of the 
relatooa along widi tbe relation itself. She bends to tbe 
pvblic laws of the other state^ ia wbal relalts to the mffde 
of fbraiiag the relation, wbichy it must idways be remetn^ 
beredy is qintd a distinct audi separate tbing from agreeing 
to receive tbe relation itself as a contract Jans gentkan* 
Her merely agreeing to^ yield this Ust point, migiit justly 
be held to idiptyy tbid» snch forms bad been observed in 
regaed to its constitution, as in her eye actualljr to consti-* 
tule it, otfaevwise sbe migbt fairly bold it not to have 
any exiefeeneei Now, why a state should atop sbert here, 
and along with the mode not receive the modification of 
tbe relation, remains to be explained. 

** A state will therefore^ on every principle of sound po* 
liey, view it as essential Co its awa interests, that every 
tkiing regarding marriage^ sbovld be fiaed and determined 
ki tbe same nianae#> as in deedi Svbjected to tbe will of 
parties^ by the ordinary rule of die law of tbe locus iontrMt** 
tus. For there ia no other mode of fixing the character of 
a marriage in a clear and certain manner. If any other 
rule were resorted to, nnirrfa^, in appearance the most 
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similar io ibeir nature and attending cirGiimstanGes^ would 
be found on investigation to possess different characters, 
according to the result of the proof, to which every indi- 
vidual case, with a view to ascertain the real domicil at the 
time of the marriage, would necessarily be subjected* No- 
thing can be conceived more injurious either to the indivi- 
duals themselves, or to the different states respectively in- 
terested in ihem, than the doubt and uncertainty which in 
this way would he created— -or more directly repugnant 
to all the valuable and important purposes, for which the 
marriage relation was at first instituted. 

** According to Lord Bankton, * '' For expediency, it 
'' is everywhere received as the law of nations, and parti- 
** cularly obtains with us, that deeds granted abroad, coih 
'' form to the law of the place where they are dated, are 
** sustained, because the obligation, being once effectual, 
*' must remain so ; and it were absurd that the debtor's 
^^ changing his residence should free him of his obligation.'* 
'' It IS just that the obligation should be dissolved bythe 
'' nUes of the same law whereby it is constituted'* This 
rule, although strictly applicable only to those deeds or 
contracts which are subjected to the private will of parties, 
is the only safe rule to which a state can possibly resort^ 
even in regard to marriage— the nature of which, I admit, 
is so far materially different, as not being, properly speak- 
ing, under the private party's control. 

** An argument is attempted to be founded, against the 
law of the locus contractus in the case of marriage, in fa- 
vour of that of the domicil, from what takes place in re* 
gard to the division of the goods in communion, upon the 
death of one of the married parties, and where there is no 
written contract, it is argued, that as it is the law of the 
domicil at the period of death, which in such a case regu- 
lates the disposal of the property, the same law must ne- 
cessarily regulate every other question regarding the status 
of the married pair ; and that the law of the domicil would 
have equally regulated, although a written contract had 

* B. i. tit. 1. 
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actually existed. But this I apprehend is a complete mis- Dii^imi of 
take. It is not from its being viewed as a matter arising S<><^ '^ 
from the marriage at all, that the law of the domicil ^^ps^^^'^^ 
in, and regulates the disposal of the effects, but as a mat- riging fr^i^ 
ter arising from the death, and so to be regulated by the death, re- 
ordinary rules of succession, which are framed on quite gulated hw 
different principles. In ihe cases referred to there was no,*J* 5^- 
previous contract, containing express stipulations as to the ^ *""^* 
will of the parties, which would have superseded any ne* 
cessity for the law of the domicil interfering. And this is 
4 sufficient answer to all the arguments founded on the 
case of the repetiiio dotis, where no contract happens to 
intervene, and where the law of the country, where the 
husband dies, is different from that in which the marriage 
was contracted. 

'^ The whole question is entirely one of expediency; and j^^ pg^ 
this is clearly in favour of any sacrifice of the kind on the aent a 
part of the law of the state where the questiou is tried, question of 
Expediency calls here for a suspension of the common «*pedwi- 
rnles by which the ordinary status of parties is regulated, ^* 
namely, the law of the domicil, in a case of a nature so 
peculiar and distinct from every other, as that of mar- 
riage,—- to which there is nothing ^* aut simile out secun^ 
** dum.'^ The disadvantages, if any, of such an applica- 
tion of the principle of comitas are equally balanced. 
What may be sacrificed on the part of one state at one 
time, is compensated by a corresponding sacrifice made 
to her at another ; the concessions are reciprocal, and in 
every point of view ukimately for the general advantage 
of both. 

'' But the consequences that would necessarily flow, 
from such an exercise of the principle of ,camitas are re^ 
presented as alarming in the extrenae, — that the whole 
order of society would be confounded, and foreigners, on 
this principle, would be so many privileged classes, living 
under separate laws, on the territory of any state, within 
whose limits they may have come to reside. 

*^ But, if a state's receiving a peculiar modification of 
the marriage relation will lead to such alarming conse* 
quences, these must equally result from a state's receiving 
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iko fdu6nn at «liy irhieii stteBipted t» be cmsCitiiM ni • 
JMhiuit mwiei^y from th«t widi which she m ncquaiDtad^ 
wmi ttiritr fornsid Which she i^egardv im mterly iDcapable 
of constituting; it ; fbt, la doing so, sh« actually goes the 
kngth ^ n^nctfoning and atppr^yt ing, ivllaft she must at 
te sane tiine regard as nothing better than a species of 
privUeged adnllerj ; an expression employed by the pur* 
suer^ thou^ by no means in so legitimate a sense, in a 
fefepence to the right of divorce ; for such would be the 
ligbt in which a state wouM actually regard the connec- 
tion in the ease of her own subjects. 

'' Any apprehensions of this kind^ however, appear to 
flse to proceed on a misconception, as to the real ex- 
tent to which the legitimate application of the principle^ 
would be in any danger of leading. The application 
ApeScsK: iM»t be confined entirely to the civH effects of acts 
tionolthe committed by foreigners^ as operating on a contract 
I***^"!^^ entered into by them, previous to their taking up their 
^^ *"'** residence, within die limits of another eonntry, and the 
effects of whtrt, did not extend beyond tbemselveS| so 
a» to affect Mj of the mass of the popniation, among 
vrlMnn they now dwells either indif iduaily, or as touching 
their essential moral interests, AH contracts entered into 
by foreigners subsequent to their removal into the other 
coantry, are to be determined entirely by the law of tha^ 
country ; and this even though incapable^ froni^ being mi* 
nors, for instance, or the like, from contracfilig in such a 
manuer, according to the law of theil* former residence. 
Those very same acts, too^tbe effect of which, when view* 
ed only in a civil light, and as limited to themselves, ifir, 
ns 1 hold, to be regnhited by the foreign law, if prosecut- 
ed in thn light of crimes, woul4 infallibly subject to the 
pains and penalties of the crimnal code* So that in the 
event of effect being given in this hmited class of casesi 
to the operation of the foreign law, there is no room for 
alleging, that i| necessity would exists for a nation confet^ 
ring new powers and fornM on' ite courts of justice, with 
the view of enford^g on foreigner^ in every case, the lAws 
of their own country^ after they had abandoned it> This 
would be a straiinng ct the application oi the prmciple 
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bejpotid «11 bounds/ ftsd overlooking entil^lyllie «iarked 
line all along drawn and iodisted on, whicti isi^ pum t o e siA- 
^9aqtteiit oontpads from pvef iom ones ; dvil acts, or acts 
iFiewed and proseccrted only to a civil €^ect, frotn' criminal 
ones ; ^ad'aols limited and coififined to tile )>art}es tkeni- 
aelnies, and llevMg ref^^ence onfy to them, in respect 4o 
each other, from those in wMch the subjects of ^e new 
atotecome to 4ie interested and connected. If alt 'lihese 
different cases are Uended togeHier, and no distinction '%e 
^tlo'wvd to exist betwixt them, then it fnay be said, that 
the aatne principles which prescribe to nations the achnS* 
liistra^n-of chciir own criminal law, appear to require a 
like exchwife administration of law,Tekttve to the domes- 
tic relatiofis. In a caae of a eriminal nature, roM^j for Action cf 
instance^ perpetrated bj one foreigner on another, it is divorce has 
B«t a matter which concerns the injured party mer€4y, nodiing in 
lliougfa 'he is dbe ianmediate and direct object of the at- ^P^^ ^^* 
tadk, ^bttt the community at kige. It is the interest ^^^JJ^"*' 
the public, that olhers should be deterred, by noeans of 
the pimiahment of #ie offender, from a similar commis- 
sion oi the crime. If the privileges conferred by our 
law 4m the injured party, of prosecuting a divorce, were 
intended, in like manner, «ii Yerrorei» of the commission 
of adultery, and to deter from the breach of matrimonial 
engageoients, th^n the same reasoning might, with some 
degree of plausibihty, be applied to both. But this 1 
doubt «Ktreiii^y ; and our law, if it ever had this object 
in view, has unquestionably completely missed her aim. 
While thepro^)ect of obtaining « divorce may, in many 
cases, have been the very inducement to the crime, I am 
folly persuaded we are by no means indebted for the de* 
gree of purity Mill floaintained amongst us, in regard to 
the marriage relation, to the privilege competent to the 
injured party, of pursuing a divorce* If we are indebted 
to any thmg beyond the far more to be relied .on security, 
^siogfrom Ihe moral and vriigious principles of our • 
people, it is to the terrors of the criminal code ; and to 
ito penalUea, if atill in force, the present defender is equal* 
ly liable, with any iodividual of our own country « 
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IkhoDgh '' No person can doubt that adultery is a crime of a 
adnltffj most flagrant nature, involving, too, that of perjury, in 
"^^^ addition to its otherwise heinous guilt ; and so, in every 
mort^fla-^ point of view, a gross violation of the laws both of God 
grant kind, and man« It is equally true, that the criminal code of a 
and punufa- nation attaches to a person found within its territories, 
able by the whether foreigner or native, or whatever the nature of his 

^uudL ''^^id^QC® ^^y ^^' ^^ comitas can be extended here, m} 
as to supersede or suspend the exclusive operation of our 
own law. But then the cognizance of acts such as those 
410W libelled on, in the light of crimes, is peculiar to the 
criminal tribunals. Our Court is purely civil, and pos- 
sessed merely of a civil jurisdiction. It is as to the civil 
consequences only of the act of adultery, founded on for 
the purpose of obtaining a sentence of divorce, that we 
are called upon to judge, — whether the act shall be held 
to produce here an effect on a marriage-contract, entered 
into in another country, different from what it would be 
held to do there. As far as this is concerned, the allega- 
tion of the fact of adultery must stand on the same foot- 
ing, as an allegation of desertion and non-adherence, if 
founded on as warranting a conclusion of divorce; and 
this takes away the foundation of all the arguments drawn 
from the case of Turkish marriages, or any other, where 
the powers attempted to be exercised by the foreign hus- 
band, though warranted by the law of his own country, 
are held to be either criminal or contra bonos mores by 
that of ours. 

" Such, for instance, is the case of a Mahommedan 
attempting to marry two or more wives in this coun- 
try,— a right to exercise domestic slavery, — and innu- 
merable other cases which have been figured, all sucb^ 
being either of an immoral tendency, or of a criminal 
nature — repugnant to, ^ and subversive of^ the interests 
of morality amongst us, must at once be perceived to 
fall under the limitation, formerly stated, to every ex- 
tension of the principle of comitas. The alleged im- 
punity, therefore, of all kinds of crimes, when commit- 
ted by foreigners, which, it has repeatedly been urged 
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with apparent seriousness, could be justified on the same 
principle that would refuse to the pursuer the right of di- 
vorce^ proceeds, on what appears to me, a complete mis- 
conception as to the nature and character of the act, in 
so far as this Court is entitled to consider it. 

** What I bold to be decisive on this point, so as to su- 
persede the necessity of any further argument'-— it is ex- 
pressly laid down by the Civilians, that the action of di« 
vorce is purely of a civil nature, and has no coniiectipn 
whatever with the crimihal action, arising from the act of 
adultery* 

*^ * Podto autem adulterio insonti conjugi permissum 
^ Bon est, matrimt>iiii vinculum privat& dirtmere auctori- 
'' tate, sed actione civili ad nuptiarum dmoluiionem con" 
^ tendendum esty \x\ probatis probandis. Judex ipse su& 
'' sententi^ decernat nex&s conjugalis separationem." 

** i* Quod si et vir et uxor adulterium perpetraverint, 
'' in criminaii quidem poenae persecutione, mutui criminis 
'* compensatio est, sed utrique supplicium ex lege irnpo* 
'' nendum ; quantum tamen ad civilem actionem attinet, 
** quo etiam referenda he^c matrimonii separation magis est, 
'^ ut par crimen mutu& inter conjuges pensatione tollatur ; 
** dum periuiquum, virum ab uxore pudicitiam exigere, 
** quam ipse non exhibeat. Quibus vero pcenis aliis 
'^ turn pecuniariis, tum corpoialibus adulteria puniantur ex 
^^ Titulo ad Legem Juliam de adulteriis discendum erit. 

'' j; Moribus Hodiernis adulterii accusatio, quantum 
'^ ad vindictam publicam solis competit illis, qui ad ac« 
'^ cusandos etiam aliorum cnminum reos pubiice consti- 
'' tuti bunif salvo uxori vel marito innocenti jurb 

<' PETENDi MATRIMONII DISSOLUTlONEM." 

^* From this it is evident, that the right of divorce, 
while it is entirely of a civil nature, is competent only to 
the married pair themselves, and can neither be transfer- 
red by them to another, or interfered with by any third 
parties, whether private individuals, or such as are offi- 
cially vested with the right of prosecution, in matters 



* Vnet- lab xxiv. tit. «. sect 8. t Sect. 6. 

X Ub> xlviii. tit. 5» tea, 21. 



jijiivorce niut jb« rfe|;»rdi^ ii^ it|te H^X^fm KWtomt {mbk|^ 
lege, »od «o r^t^^ ^ the ^gwiwal rvik #f inwiMi to 
4heiii^ * '< PerafHOWi^^iHe«i ««|H «iw ^ t^itiMiv 4I» 
*' uni certs f^tft^^ 4»Ui> iM idt <iu» {K>ti «c«tanini {le^- 
'VsiHi^rjUAi .geaerv ^per^ ^^ CQiic^9W> QHlBouiique 
« aiifeoLiu-Jwlegia f ih4 perfomlia^ iU$ Me 4C»wMe jmis 
*' a«u ^fi^taoois JD 4w) pa09ti9.t pfGtlfQn»«i imiAferri ; iowp 
<' e^ raiipi^ persoiwiM9 ^«(GterQmMr» coiOm i^^acedoDlis 

** Neither can the acts of adultery here libelM pb^ 
mjbile iifk i\m w^j uot failing Wittf iif» gcmentl rule re- 
gj^rdiog criraei^ <# the otj^r haad^ jbe h«U to .pArtafaa d£ 
(ll^e nmtMr« ^r fffect*, of^ Qt^er ^h 9^ .ac^Kf «iejilk«ied 
by the CWiWsm^^ ihfit ^ ^iUr«Qi«| in .4:Qwr %WftMCfe 4i£ nay 
imagiMary g^MW ffinir^t of the pffec^ amii JNBiMt as 
laid down j^y sq«^ wriucs, apd so aubjie^ted 4o die rule 
llppl^hJ^ !)<; tbeiu^ The oi^y jQQiUiract m ttm caoe^ is .the 
nuirriage^iCouUl^ ^f^i^iog hftwteen Ibe iMirbes; and 
Icott which 9i9»^ and 9ot .fr<94|i Ae <i0t .d" .adiullery itoelf^ 
Ahe rigkof^ii^jiW^IH^ to M(%il j^f f ^ of it,, for the 
purpose of oht^kipiog a dissolMtiou of j^bue rcJulioiv oertain^ 
ly spjr^gs. Whether such ^ right isQcwipelefit, will de- 
pend on whit l^mat be understood jto b»v« beep paevious* 
^ jfixec^ by the law of the place of the.coottact, /tfetefmin- 
iqg 9!^ the efiecU ^wtequentia et pr^matia ex a€tu iUo 
prindp^lhMB e^j^r§8^ by the Civilian^. ' 

Denial of ^1 9dff^it, that ^ it could be made o|it^ that a Tcfiisal 
divorce to 4)|i OMr part to ^^sU^ ^diiUery cofBOMlited hoM, when 
fordgnen ^jpg»r<Jed od^aIj ¥» a wU light, ,as » aefevaat |p-<>iilid of 
dS^'to**' ^iv^^J^ce in eve^ f;fse^ would be ^pagaant tolbe kite* 
cor moral J^'^^ of mot^iy mupqg ourselves i this would .compel us 
Satercfts. tf} susitain jkU 

** 3ut ^s po thjii, it wootd not be sufficient to establish 
Ahat 4he W 4>f F^i^gl^lMl w^s, in tbia point, iofesior in ex- 
fl^i«Mcy ttO sOiir owji, <y esren that it ^id oot appear so 
covformable as oucs, to the i:iile^ coBcenaing it, contained 



"* Voc^ Lib. 4»4iL4. scot, ft, ta. 
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k A^ mhV^U f tMviard of our common retigion, in 
whicb both oouotiries udmit the relation to be founded* 
The rules there laid down^ while they appear to me clear- 
ly to wacrant a state granting thi^ permission to her sub* 
p^t$, mf^t be ada^itted not to be delivered as binding and 
vaa^ttW^i Qn all states,— but merely permissive even as to 
them* To many states, there may appear to exist strong 

Eoundfli driving from the situation of their different popu* 
bioiisi for induoitig them to forbear exercising the per* 
mission there conceded to them. They may hold that the 
nocustoitiing their subjects to view the marriage relation 
as indissoluble — ^as an inseparable conjunction of interests^ 
till death — i^ords the only effectual means of ensuring 
persevering endeavours on both sides, to secure mutual 
barmony and fidelity^ It would be necessary, therefore^ 
to e$taUish that there were circumstances of a peculiar 
natiire in the situation of this country, which rendered the 
refraining to enforce our own law op this head in every 
ca9e highly pr^udicial, and to strike deep at the root of 
the interests of mprality amongst ourselves. But I am 
eatisiied, for my own part, that this is by no means so 
<;lear j and th^t^ at all events, any pernicious effects on the 
<Hie'Side are so fully counterbalanced by evils of a different 
kmd on the otbe^f, that I see no call here for any suspen* 
9ion of ibe usual principles of international law. 

" It must be recpUected, too, that divorce is in reality a 
tdi^iation from the original institution of marriage, which 
(Was intended to be perpetual. " The perpetuity of mar* 
*( riage," says Lord Stair, '^ is evident, and the dissolution 
" of it is only nalMral by death." • Some writers, indeed, 
iinaintaia that the .act of fidultery operates ipso jure a dis** 
aolution af the marriage.; but it is certainly not so with 
•us. ^* Adultery axid desertion do not annul the marriage, 
'^ but Are just occi^i^os iipon which the persons injured 
^' n»ay.ttinul it| and Jbe free; otherwise, if they please to 
** continue, the marrifige remains valid.^ Parties msgr 
not only exercise the nght of claiming a divorce or not 
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ai tfiey pkoB^ htttAi^f mtyreiiQance i^^^%Mml^iifiilf/^ 
^quent t(» die iKt4>f. adultery ; and^ without mj Tfs^Ui$^' 
oiatioo, diejr liiay even be deprived of it by the ppcynitioa 
of th6 law itsalfi in the event of ground* ewtiag^ l^ 
pregumiK a f'emmio injuria ; all which anake ' it M^pMfi 
totally cbnerent from tbt of daimiag a itaUis,^ Atiji^i^ 
circunstBDoea seem to invalidate the idea ,of the rpgtft jm* 
aeasing, in the eye of law, such an essential and .^tf^\p^ 
portancey as calU imperatively on the ooiffta of tbiiatpoft^r 
* try to enforce it, even in the caaes of , foreign paiftief^ 
where an ^ppUcatton to that effect happenii ip be , mt^^ 
•to them. 
Cueol. a f yg appears to me to do away the f<Mce of any ai^g^ 

gamck* ^^^^^^ ^|^^^ ^^^ 1^ founded on the . deci^lott of ifae I}^ii«e 
«f Peers, in the case of Campbell of Catrrhk* By ^bat 
dectsioBy it was found that no pur^on tan bft; barved .gr 
jprecluded from daimii^ p^soml itfdtu, by any.'previoi^ 
MbufadiatioB of it» But, in the first place, our couitBirin 
i-efesiiig a divorce, wooid not refuse it tnerely^iii' coi)^ 
qaence of any supposed previous renuSMTtafiop of ii by jb^ 
parties, bat because the law of the countryt to which t|ey 
weresubjected at the time, did not admit of any such <:§p* 
^sequence or effect to follow upon it, in any event; of, as 
•the CSvilians express it, prqfluere ex iUo a€tu princ^eti. 
In die next pla<^, and which is the most material pqq;it 
of distinction, a clecision that a person could not be b^- 
'fed from claiming her utatm of marriage by any^ ppeviofB 
remioeiation, would not determine the point, whedier or 
'not Ae could b^ barred either by her' own act> (a by th^ 
previous act of public law, from afterwards claiming h^ 
tight to destroy it* The jealousy evinced by the decision 
in the case of Carrick, is not of previous renunciations, 
but of eveiy thii^ destructive of the staim of marriage; 
and, codsequeiitly, any weight attached to that decision iti 
a question of , the nature of the present, lies die other 
way, andf' would operate, not in favour, but against the 
. pursuer's lieiog allowed a divorce. 
AUcfsd ....** Ix has be^ mmtained, that we should not concede 
^^j^ a pnnt.o£diiB:kiidrto Englaiid, as, in the case of Scotch 



. ^jHer tberenvedy competent to tbem ' hj the law. of Scoir reciprocal 
ihatid; andthaty^m this way, soch a ceoceanoB jod our*®^F^^** 
^rt; would not to met by a reciprocal conoes^n on^fE^Lf*'^ 
'4fte|i^.^ ' But if the assertioa aa to tfaif b really jiisti I do Und. 
li^t*4c^ider an individual state's' refusal duly to apply the 
ptkkti^^of ctnnitaSf as a£FordiBg, on liberal or correct 
'Views/ti'SUffieiedt ground for qur refunn^ dufy to eoEer- 
^l^se it oil Aat liceount towards her« . What as individual 
iliSy m relation to the state of which he id^^a member, indi- 
*vidiiardtafe» are iHTdtipect to the great republic of^ na- 
tions ; and the maxims which ought to influence ibe pit- 
"vtlte cbnduct of > the 'former in their daily transactioas, are 
''somewhal aualcMus to thoe^ which otq^t to regttlate4be 
'general iniehdome of tbe latter. The adjusting^.m exact 
'mid Aide proponioRy the measure of liberality which Hie 
' 4ekl out Jo: dithers^ by what thc|y appear disposed to evince 
in ^irtimf' towards us, b as jUittie consistent with , just 
ififHd eirfightencd views, as it is with sound policy ; and Is 

. as littk caleutaterf to bring others to a aenae of what is 
: justly due to US| in the one case, as it certainly wotkld be 

"in the other. * 

' ^'Before ctoncluding, and with a reference to Ihp ef*^ 
fed! which refuaag divorce to parties in the aitualioa 

- of those now before us is likely to have on the moral 
interests of Ihis country, I would only observe, that Jf 
it is henceforward to be held. as a fixed pomt, that all 
foreigners, without distinction, are entitled to a divorce The efil^ct 
according to our law, we ought to recollect that there^is <^ granting 
another Way, in ^ich we shall ourselves be accessory to divorces to 

' the contamination of the moral feelings of our people, ^^^^" 
by bur actually inviting the profligacy which occasions it. monl in- 
In a question of expediency like the present, what I am toests of 
-now alluding to seems to possess considersrf>le weight, this coun« 
As matters now stand, a temptation » presented , to all ^* 

* the profligate of our sister kingdom^ to the very.conuais- 
sion of the crime. It is evident, that it is .not the denijil, 

^ but the granting of divorces, that will occaatco that influx 
of unprincipled strangers aa^^ned. in aome of ..thf pa- 



pers ^v^ mto €6uVt by tVe ^purM^it, in llie tite ttttbi 

of divorce. And 1 Vi^ill vfentare tb ^ay, tliat Aere h no 

injury, as ftr as ^e ourselves are toocernedy cati tb« 

suit to n9, from Wb dieliiftl of divorce to parties in the 

situation of thojl6 bow before us, tbat cafti in any de* 

gree equal the dhOblL wbicb the public decency, mIA the 

mcfrtA feblings bf this totit!try, faiust infallibly sustan, 

by ac)cuft!roihing Hb inhabitants to the spectacle df tfab 

crimpy uiMfer a Aew and tihheird of ag^Vation. A- 

tndag th'e 'cases which have bf late yciars occurred, of 

divoi'ce^ 'sued for in this CoQrt, it id liinch to be fear- 

- ed, that they have witnessed this crime, the comntiaaion 

of Wbith they had been hitherto ted to consider ad 

origi^tVng in the Itnpuisfe of guilty pd«dibn, rise a step 

hi^^r in ^be ^icaie bf moi^l dfep^avity, &nd actbially pin-pe- 

traVed With Wilful^ deliberate, and daring prdfligacy, for 

the expriess purpose of obtaining an bbjtect denied tb me 

fydtfttes by tfie iaWd of their oii^n country* This ia to Isx- 

Mbit a S|M^ciinen of depravity, so shanieiesd itad so utter* 

ly «baud6ned, as to admit of lib adequate ti^rhis of repitH 

nation ; and, Mrere this case it ibsue oU this t>biht alone^ 

I think a court would do well to pause, belbi'e it pro- 

'iioitDk:^ i decision that cotttd lead, even indirectly, to 

' §uch atarh^in^ and revolting troti$ei(j[uences. 

Rcfiue to '' But, iiidependMtly of this, I am in every pohit df 

^lo^ * . vJew detided for rtfu^ing the, divorce sought for by the 

2^*1^ ■" pursnen In i\iefir^ ^liace, I do not hold the defender 

sent^fe. ^^ hkve's6ch a real ddmicil in this country as to give this 

'Court a proper juriMfction over him, in a ^iia$iio statU9 

bf any kind; aiid, second^, admitting that he had a 

real domicil amongst us, so as clearly to found our juria- 

drction, and entitle ds to take cbgni^ance bf, and decide 

in regard to the taifii, I am of opinion, the remedy We 

ought to give to the pursuer A'oiild be regulated, not by 

our oWn law, but thtlt of England, Ithe country where the 

marriage Ib\inded bn Was conti*acted,-^this extension of 

• the exerchie of toMtlu towards the Ibrei^ law, being 

cotnpTetefy recognised by our oSvn, in other cases t)f'a 

nature Nearly ^mdo^dto, anti kudly tailed for on every 



HIM ^^ fiBifi^t^md vi^w p( ^ Fipcffile^ ^t interna- 
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A l^iU.of acjyoi^^lioa was pr09(3Dted fpr rfififw of ihis' 
ji|([}giilfDty upon W^icb Lord Af^Mowl^^fi^i Ordiiifuryy 
prbqouo^ the foUpwing in^rlocMtcir c^f feiqit : — ^ Htav- i4th July 
'fiilg considefed thi^ l^ill and the proq^^ings, reft]|$^s* 1814. 
^Ithe'l^iU; butremUs \o the Qopifnis^^ries, with this ip-^ 
'f structioii, to alter the interlQCfflqf compl^iped qf^ t<y 
** fiii4 tbat the relatioq of hus)iand apd ^if^f wherever' 
'f oiigtri?illjf GQQ^titutedi and the parties (b^rein conne<?ted,- 
'f are entitled t» tbe same protection ^^ f^^r^ss froin the 
'' Cou^t? of Justice in Scotland, as to. wrongs coniinitted' 
'f in Scptlandi that belong of right to ^hs^( relatipn by the* 
'^ l^w of ScQUaYi4; th^refpr^, tp sustain ib? aptioq m tjbe 



^ Thfi R«pprter \fa» thought himself hound* in justice to his fare^ 
thfeB) to f;ive their opinions at ifull lengthy andin their own words, ae 
sijnted by the order of die Superipr Courtf which follows* Although^ 
in the 'course of ^is duty, while officiating during the vacation of 
the other Courts^ he laid thk particular case before them, and de- 
livered an opinion for sustaining the law of the domidl, and finding 
the allegation of the pursuer as to the domicU of the defender in tiM 
country to be relevant, he has not conceived t]iat It would be pnoper 
also to repeat here the views which Ihe then stated; because, if these 
are of any value, they appear in a more mature shape in the subset, 
quent discussions, as corrected by the information he derived from 
his colleagues at this stage. He then, indeed, laboured under an 
in^resslpn, that, while the law of the contracj^ was rejected as the 
rule of decision^ by the Superior Court of Scotland, the law of the 
real domicil was likewise rejected, not only by the Twelve Judges 
of England, but also by the Superior Court of Scotland; and that 
•the latter held the establishment of jurisdiction to be a sufficient 
ground for giving divorce a tnncido matrimbnuf on'accbunt of adiil* 
tery. Yidding tp a supposed weight of authopty so great, the opinignt 
of his brethren being 4so different from his own, ^d the argument^ 
of the Bar being directed to establish, that the possession ofjurisilic- 
Aput at least when accompanied by a presumptive domicil, was 
cnouj^ to warrant the inference, that the municipal law shoul^ 
actuuvely govcm the dectfion ; he is'conscioufs that he did not thittt 
follow out the prmdples which seem to' justify' the preference qf Ui^ 
law of the real domicil to the length retjuisite, id or^ to render flie 
reasoning upon that side altogether consistent. 



^ iitetance of i^e complainer as toniptient, ttA.UfpifO'^ 
^' ceed accordingly: but sisto execution tilKth^' eighth ^ ' 
^ derunt day of nett Sessibn ; and ordirios^bat the ^hole 
^ pI'Ocee^ingBy dompreheifdfaig the 'ilibtes of "Ihef c(|HNii^a 
<< of the Commissanet hi jii-oces^, be forlh#Kh WM* belBre 
^'liis Majesty's Advocate; that, ih c^e iY iM^y ap^^ to 
^ his Lordship fit^tifd reguliir to ascertaiti, byti {Proceed- 
^'ing at his in^tsmcie, and^ flili dlsca88tbn;\thieth^'()ielii- 
'^ struction here giveh to ntaintain the extent of jurndic- 
^ tion^ requfireiA by Ibe demand of the'(>resent actiod/'be 
*' cdrreci or not, there may be miffifci^nt'tthie to alt^ii^ 
^ cerned to recMod to the Cotort ^ atid if a Veelaimiti^pei 
^ tition is put *in, r^cbmmelids to subjoin tb^eto ^i^es 
^ of the 'notes of Hhte opinions of the Commissatleft, %6- 
^^ geithet ^fth tbe hiffeiloctitor and notes df ihfe Lord 0r- 
** dinary in the casesr of Tewsh and Hillary, subjoined tji 
^^ the Pactilty IfccwioAtf, in a note to No. 80, June if. 
'^^ IBIl; to wfaieU referefnte 48 octafionalfy nkade in ihbse 
**^opi'riiDris*^;* •;^'--- - ' y ' ' "■•'- ' " '\ . 

• ' *H[is L6fdp|ji|)/ also/ with this interlocutor, gaye a noVe 
of Ills opinipn in these terms : " The Ordinary has bad rej 
"^ ebtirse to the above mode of proceeding, because, nvhiTe 




^ the only probable way by which the question may sooii 
'^ be tried aftef suiBcient discussion by the Court, tenhe 
^' prjesent case, tlie defender has not appeared ; aitd the 
** pursuer complains (he is informed) of being under pe- 
'f ciiniary difficulties to carry on even that discussion 






* Tkit ord^ \^u the first iotimation any of the Comminaries re- 
ceived tliat their opinions had been made part of the process* At t&e 
time their jfttdgpient was pronounced^ the pnrsuer^s counsel, at thei 
Bar, nquested the life of the notes of the Judges, which was.gvtatad^ 
Aa to the lodkiaglof tfas? Jiotea iaproceei% and appointing themto, 
be printed, th^. yffx% n»t consulted; but the^ did jiot coQcenire 
that they couB, with prppriety, make any objection to the order of 
tord Meadowbattki ' . . . . / J . . - > -^ 



«iW%l»d..t9^: , ,„. ,, ... 

. "U,it»werer,f^.f!sti the C)»» 

'i 4imy topep tlw, rt« he c^s^ 

'fcl^Xtifiiifa -whI Uilla) isid^ 

'^Btiit,beiuer.iifted,.thaii vtbefOt 

.. f Xbe (I^Qipiiiisuriet 1 of Aw 

*f.p^(r«lt, Cf^eative 9^ ill caw, 

*', dW:'^B<f'")rrnge ui« is is pot 

'f pFp«^ bytlie pn^Ji c r of dw 

*i deqUuw, viz..th&t, tb coqimit 

*' \a fif^,couj;t qf justice authority to ^vorce a vincvb 
".«MJrtrrw>l>* . By mwiyiag ip Englaof), parties do^pol 
".JjocftWfr.bpuod Jo.«side fpr ever ip EpglaiuJ, or to tr.eBt 
'f ODfianplbcr w eyjefy oljier countn. where (hey may reside 
" according to tl^e protusion of the law of Bjagland. 'tbiek 
" obligatioa is t» fulfil the duties pi husl^and and wif<p to 
".etcb otber, in wliat»oever,<;ouatr> they tpay ^ called tt> 
" iu the course of providence; and they neither pfpmjsa, 
"aor have power to en^ige, thattb^y shitU carry tpe law 
''.of Esgland alopg with them,.to regulate wbat we dutjea 
" ^ powern are vhich they shall fulfil and ezercipt^ qr 
** the redress which tl^A violation of those duties, or abuae 
^' of those powers, may entitle to. All of theae functioas 
'' belong to the law of the country where they may evea- 
" tU4lI;, reside, and to which they unquestionably contract 
" t))<! duties of obedience and 8ubjectu>D whenever thay 
*» enter its territories. 

" And, farther, this supposed conditioo„ even iif it hftd 
" the will ^f the parties in favour of it by any sttpulatitHif 
" however express, could derive no force from that cif- 
" cumstance. It is too obvious to admit of doubt, that 
" no quality can be created in the relation of husband and 
" wife by positive or implied ^reement. 'The Comiois- 
'* BBpiSfl certainly would not dismiss an action of divorce 
" iMctHue the parties, at intennan^ing, had in the inost 
- ** fonpal manner fesmMiced the benefit of it, snd beeoih^ 
" boiW that their marric^e should be indissoluble. Nor 
" would it be any objection to a divorc^, at the io^Iance 



<' erf dr tLofAM tiUAkAit, tUf *tiu marriage was to lliitt a ' 
^* sacrament, aAd^ therefore, by its own nattire iiidiiddlli*' 
^ bfe. These ai'er all ptidk pfMtf&ftM, md t^^not im- 
^ pede or emll^rkss the* steady doifoirm edurse of thBius' 
^^jmblieum, Mfhieh, With regard to the rights tOkd oM^^:* 
^* lion^ bf iiidividuds effected by the three great domestic ' 
'* relations^ tMbth thbiii fronr motivek of political expe- 
*' dic;ncy and'puMiC moraHty, ahd noWise confers them tis' 
*^ prit^te benefitsr resulting from agreements eonceminz' 
^ mev^ et tuitm, which are capable of being- modiiifea 
^ and renounced at pleasure. Accordingly, tte case of 
^ Caiii|)bell of Carrick, in rejecting the competericybf 
^ sLuy personal objection to four a pursuer of declarator of 
''marriage, estabiisheif, by the highest authority, the ih- 
^ competency and inefiicien(iy of any obligations, Hot 
^ sanctioned by ttie <^omm6u law, to operate on iHa- 
^ trimonial rights. It is obvious that pefeHotiat pbjectimis 
^ in bar of actions must have lain, coutd the benefits 

* claimed be either modified or renounced f>y the agV^e- 
^ ments ior deeds of parties. 

** fiut if this supposed condition can derive i^o force 
'' fro& the will of die parties* it seems palpably impossi- 
^ ble that it shoiild derive any from the rftcfit of the mu- 
^' nicipal law, wliere the relation originated, so aa t6 give 

* it efficacy iiUra tetritorium where jm dicettti impwid 
^* non paretur. In the fulfilment 6f ordinary contracts. 
^^ as to meuM et tuum, the lex loci contractti^ formii impli- 
'' ed conditions of the contracts, and is accoi*dhig1y adopt- 
^' ed abroad as furnishing the means of construing them 
^ aright. But this is merely a proceeding in exectftioii 
'' of the will of the j)arties; and tiot in the least a recogtii- 
'* lipn of tKe authority of a foreign law. The case there* 
^' fore is quite different where the will of the particis otily 
** constitutes^ and does not m^dify^ the relation Or its 
^' rights ; and Where, of course, the municipal law, de- 
*' riving nothing from stipulation or agreement, is raerelf 
" the positive iostitutioQ of the sovereign, and cannot di- 
** rect the decisions of foreign courts oir circumstances oc- 
^* curring within their oWn jurisdiction. 
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, ^ But it is mM ihtfin tb« m^ of tkif ^^eqdfit^ vhq is. 
t< domiciled witbio tbi9 i»)|Hinfm of the l»w of Mglaod, 
'< as bis. petsoQsl sum^^ss^Oir wbefever situated^ would bft« 
'' s^;iik(efl by ibat law, bis ipfitriimili^) oblig^itipi^^ sif|d 
^' the redress of wrengs, relstiye W ibenv o^gh^ tp be re* 
'f giifaited by the snsse lew* But it is to b# observed |bat^ 
'' in questiflos of successioii, the fex domicilii r^giii^tes ; 
'* beeavse, as the right of testing by e pp^^ive declaration. 
'< of will is recognisedjiire genfiuiin, tb« pi^siinied will of 
^ a defuoci is also to be enforce by the mm^ hWt ^d* 
<f that will aiiist be gathered frpni the rules of iptes^ 
^ tato snocessiott in his own country, wbi^b be probably 
** intended should sei^^te its desceptt M^tnm^f^hl rights 
and obligations^ on the .contrary^ sp fisr ^»jum gentium, 
admit irf no modification by the will of parties^^ and 
'^ foreign cowts are, jtherefore, powis^ called uppp ito in* 
^* ^ire after that will^ or after any p)upicip^l ^iv to 
'' which it may eorrespond* They are bpund to look to 
*f their own law; a^ it is> with all deference, thought to 
'^ be in A partipnlar degree contrary to priocipje to 
" make that l^w bend to the dictates of a foreign law, in 
** the admipifltration of that departm.en^ of internal juris* 
'^ prudeaGe which operates directly on public piorals and/ 
^' domestic manners* Would a husbaiijd in this couptry be 
^* permitted to keep his wife in ap iron cage^ or beat her. 
'^ widb rods of the thickness of a fJpdge|s itpger, because 
^ he had married her in J£pgland, where it is said tliis may 
*f be done ? Or would a marrisgP here be declared void 
*^ because the partis were dopiiciled in England, and 
" ttinors when they marrWd here, and of ^our$e incapable 
^ by the law of tluMt country »f contracting marriage i 
'' This category of lamr does 99Qi aS^d ti^ ^Boptracting ipp* 
^' ichnduals only, hist the public^npd tba| in y^ariou^ ways; 
'* and the eonaequeoce^ would iMroye ppt a little incopve^ 
'^ nient, embarrassipg, and, prooably, i^vep inextricable, if 
** the personal capacities of individuals, as of majors or 
'^ minors, the competency tp coptratplt pi#rriages, and in- 
^ fringe n^rimonial ofolig^ipns, the f^gbts of domestic 
^^ anthprsfy and aerrioe, and the like, w^e to be ^^lified 



^ and Mgidatedfiyloiieign kit»«ndidttlMpi%fipiA>i«biA 
^ the mats of the populatiaD nint te iitteflf'iimefiiaiitl^ 
'' ed. Accordingly, the laws of this descriptiod teeitt 
** nowhere to yield to those of foreign countries ; and, ao-* * 
" cordingly, it is believed, no nation has ever hitherto - 
^^ thought of oonferring powers and^forass on ilS'Courts of 
'^ju^ice adeifuateibr eosdbling tbens to eaeroise over ft>* * 
^ feigners leguiar authority for enforaiog tbef observanor- 
'< by therii of the laws of' their own oouairy^ when eocpajr 
^* triated In facli the very same priiicii>les whiek pve^ 
** scribe to nations die admtnistvation of their own cruii^ - 
^ nal law, appear to require a like exclusive adnsiiislnir 
^' tion of law relative to the domestic 'Halations* Henee^' 
*^ in both England and Scotland, the nost regular iCO»' 
'' stitution abroad of domestic siaveiy was beM to-'U^* 
** ford no claim to domestic service in thiseountry, theugb 
'' restricted for only soeh service^ and* under such' 4o^' 
^* mestic authority, as our laws recognised* The wMe 
** order of society would be disjointed, were the po^- * 
''sitive institutions of foreign natioas, conceninig the' 
'' domestic relations, and the capacities of. persons r^-' 
** garifing them, admitted to operate universally, and form ' 
** privileged casts, living each under separatelaws, like the* 
^* barbarous nations during many centuries after their set-' 
** tiement in the Roman empire. 

'^ The Ordinary does not know whether it is worlh ad^' 
*^ ding, that though nothing is said on the head in the iiK 
*' terlocutor on the bill, he does not perceive that, 'even* 
'' granting the premises of the judgment complained of, 
^ it would follow that the action ought to have been dis-^' 
** missed. Is there any rule of Court to prevent a party' 
** claiming divorce a vinculo to restrict his demand to se* 
^ paration a tnenm et thord f If not, there seems nothing in 
'^ the nature of the thing to prevent it,*^i<iverdict finding cal- 
*^ pable homicide is competent on a libel chaining mur^ 
« der. 

** The Ordinary thinks it necessary to add, that he is 
^* quite certain there is a great misapprehension, by one of 
^ the Judges, as to President Blair s opinions fe^pecliag 
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^'t»iiity«0f sfnii^'tUli in^wiitiiig to aoodierof their ninth* 
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!i '< Note(B.) pi 51» ;t w. I 

S:> Coi<lkUi>ioir9''il iseivideiity is more KMyta take place 
TfStten in actievw of ^divoneethan in oaiises'of any oiber de* 
lK$rii>tion4 - Bdt the^par ties whorcomtnU this ofience against 
4k^ cosrse of jttstioo have snob ficiUly of concealment, and 
the. inquiry is *of so difficult andniepleaaant a nature, that 
4iis records of Iht- Consi^orial Coorrof Scotland do not 
jSefiiaps exhibk a single attempt to detect' diis mal-prac» 
(tiee, whicfa'has bean successful in the result. When it 
fcetamoei evident that English parties had very powerful 
tttnplatioiis thus to agree to defraud the law of their 
wm country in iM cases where a hu!^and and wife enter- 
ttUneda mMial flesire to dissolve their mairtagey and 
vihen it ' appeared that no other obstacle could be op- 
posed with effect ; the Conimissariesy however, did, in the 
iftfst plafe,' as^ for example, in the case of Lolly, and in 
others tibout the same date, extend the inquiries as to 
eoUunon under the oath of calumny, which were regu- 
lated by no statute, and rested upon the authority merely 
of their own practice. Thus the formula of that oath 
now in use was made to embrace all the following points : 
^^ Compeared A. B. pursuer, who, &c. depones, That 
'^ there has been no concert or coUusion between him and 
^ Aesaid defender in raising this action, in order to obtain 
^^ a divorce against her, nor does he know, believe, or 
** suspect, that there has been any concert or agreement 
^' between any other person on his behalf and the said de- 
^ fender, or any other person on her behalf, with a view 
** or for the purpose of obtaining such divorce. AH 
f* which is truth, as the deponent shall answer to God." 

Still, however, there was reason to think, that, by pre* 
vious arrangement of their conduct, parties pursuers who 
were aware that this oath must be taken, found po great 
difficulty in preparing for that test. Occasionally indica- 
taona appeared, in the course of the procedure, of opportu- 
pities to discover whether a concert had really taken place 



between pwties in Aiji 8iti|9tio|> to plKtiiii 9, Aijwci^ at an 
crttject both of nutual desire apd mMlnal endeavour. 3ot' 
the Judges of the Court could not themselves prosecute 
any extrajudiciai investigation^ or do more than decide 
upon such matter as fnig^t b^ laid before them. 

The Prpcurator-fiscal was Qfie qf thp oiiieerq iff this jn- 
dka^e whose name sf ill appeared as fc^ the public iuls^ 
rest, particularly in all cas^s of divorce/ anc^ who origin^)? 
ly bad perforipied ni§oy a^HvfS and important dullest aly 
ihpugb his situation had become a mete sinecure. 

For example, in the earliest part of the judicial recqfi 
which is extent, th^ Procurator-fiscal appeared to bayf 
been m regular attendance at every sederjUQt of tbje Cpuri 
as an active officer, and sometimes the cause proce|^4e4 
at his instance as the leading party. Thus the necor^ 
bearS| that, on the llth of July 1^6$, an action fv^f 
commenced upon a '^ precept by Henry Kinross, Prppur 
'< rator-fiscal to our Sovereign Lady/' tp set aside f^ 
second marriage of ^* Custine Stevenspn" wi^ ^' Agpiss 
*^ Pollock," the paramour, for adultery with whom lie 
bad been divorced from his first wife, who gave ha* c^n* 
curreme to this action of the Procurator-fiscal, and de.€ree 
v^as pronounced accordingly. Tbis proceeding, tpo, sf^ei^s 
to have been saujctioned by the common law aptepedent fip 
the act ld92| cap. 117^ which assumes HOtarriages biet;wi^efli 
persons guilty of adultery to have been previjQu^ly, and by 
their own nature, unlawful in this coimtry. 

The original conunission to the firs^ Procurator-fi^al 
of this judicature has not been fou^di but, frop^ the cgm^ 
missions to the Procurators^fiscal of the Pppsistp^rial 
Court, which are preserved ip the record of (be office of 
the Privy-Seal, it appears, that, op the 4tb September 
1578, King James VI. by special commission, consti- 
tuted Mr Robert Danielston, as successor to Mr Hepry 
Kinross, * " his Majjesty's Procurator-fiscal, in al| ac* 
** tion and causes concerning his Hieness, and his i^ 
'^ teres befoir the Commissaris of Edinburgh, givai^d fo 
'' him ye office quairof, with all fees, qasualtys, and <)i|- 
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<< tifeftMonghg jairtcs duri«g all tbe dajris ctf bis life^ 
^ idcklike as UoiqUhiU Mr Heorie HiarosSy last !PfO€Ura« 
^ tor-isdial had, for using abd exercing of thfe sainteii 
*' of htfotie, with pdnvei- to the said Mr Robert be him«> 
**' self aiid hi« defiutes^ quhome oUr Soverane Lord 
^' j^ives him poiUmt €t> milky and for qobilk he shall bt 
" holden liaUe^ to use iind eterce the said office in all, and 
^ be all things^ add to introfnit with, and tak up all fees and 
'' dueties pertaining jairto, sicklike, and alse free as thfe 
^' said uinquhill Mr Henry usit and excerdt the Samen 
*^ of bisforfe, during the space foresaid/' * 

The subsequedt ccmimissions likewise refer to thote 
^{M^ediitgi 

Th^ Conniiiissaries haviiig always had die powlsr, and 
been in use to make regulations relative to the duties and 
l^ractilce iti their owti judicature, under the title of Acta 
ttf S^erutity thetefore, (21st Maj 1813,) directed this 
isflk;er to atledd efamidations as to colhisiouy iand wheii 
-Aer^ ihigbt appear '' jrtesbnable ground of suspicion, to 
^* ttiake suth inquirjr> iind move for such investigation 
^' i)» he fihds to be le{gal and competent, to detect col- 
^ loslve Agreement, in cases of divorce, entered into^ 
'^ i&ot only by the parties themselves directly, but also 
*^ th^oilgh the ilifedium of their agtents, or persons in their 
^ cdhfidh^hce ;'' $nd likewise required dte balk of calumny 
to be t^keii in the solemn consibtorial form, as it is ad* 
*ibitli3t^red to witnesses* 

In the case of Homfray against Newte, the pursuer, 
iAen examined as to (collusion in this form, answered 
"evei-y question that was put, fully aiid explicitly, so far 
as regarded her own knowledge. Nor was diere any 
^^asbh to doubt the bandotli* of her statements. But she 
Mentioned that she had, for some time, duritig a sepstra- 
tjonfrofti her husband, the defender, received an yearly 
allowance for her aliiheiit, the rate of whidi had varieciy 



^ Privv^Sbl Redord, hbbk tsia. fbl SO, Hopi ComnuMlon te 
fitttht nocurtttohlbciir dih Blardi i^f. 



and hBiheeiP^ttlllM'vAik'hm^Mk tutoe4a^<itt«i^ ^mt$il 
herself, but by ^' fculiery ^cl'iBll6nd6d^<dfl lier^biiidf 
during the dependtoodd of «te pl^«fia«l"thiikita|f0;~^ifa^ 
by her attorney. According to her oeoodnl^ die-^coMiiii* 
-akationS) ifAMift^ theM wef e> 'Wbiebhliad tak^i. place 
%rifih her bosbaiid^'onliereoacerns^ appeared iibo to 4Uni 
passed, not ^tth- herself, but wtib <Mie or other of ^ibM 
gentiemen upon het part^ and^. ia generd,- huAl^t im^ 
been explained'te^ ber. .. .«.;'-. 

The PrQcurator-fiscal haifing attended her ^zaaiiiii- 
lion, presanted a^ minute, praying' that the father of tb6 

SUfBiidr might be examined as to^ those partfccdai^ i^'ol^ 
er to ascertain, ^rhetber there had been anyt^diijli^^ 
concert OP a^eement made by him,' as 'acfting^ fori4ii& 
•daitghter,"witb the defender. , . •: • . .....•; i 5.) 

Upon consMterfnc this appUeetion, with anair^'iitt^ 
faeam^ d^utfesellMly on the point, th6 Comitiiasliri^ 
(IStfa June- tiiisy, ^ 1m respect it appears that the ?pui* 
*^ suer, in her^ deposition de cakmnnitt, has made a MfeN 
'< encOito ^'fatthefi Sir Jere HoaiCteyvaa to Tarioaapa'i^ 
*< ticulars, ivbtch may be of importance, bat as ti> nfhieh 
'^ she states that she berself has no knowledge : ^Thene- 
^fore, before farther procedure, appoint the said Sir Jerb 
^ Homfray to appear in Coifft, and be jodiciaHy ezamiti- 
ed upon^ all pertinent interrogatories, tending to e^^^daili 
the motives and reasons which ii^uenced die partiesr €tt 
^ their advisers for their behoof, in instituting and'carry* 
'' ing on the present action, and grant warrant for citing 
*' him accordingly.* . ♦ 

A bill of advocation was presented for review of this 
interlocutor, which Lord Reston, Ordinary, took to re« 
port, with memorials for the pursuer, and for the Procu- 
rator-fiscal ; and the following judgment was pronoun* 
ced(l8th February 1814): ** Having advised with the 
*^ Lords of the Second Division, remits to the Commis- 
*^ saries, with instructions to alter their interlocutor, and 
'^ to allow the process to proceed, as accords ; and that 
^^ no failher investigation, with regard to the supposed 
** collusion, shall take place; also to find the Procuratoir- 
'^ fiscal liable in the whole e^pences incurred upon^ttie 
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UtoM^m msiOwtl^of which appoinite , an account ip 
i^'k^^^m^ iin aiifil,.wh<Bfi lodged^ remita. the same to tb^ 

«ofJq th^Ml^iogamifof St^ Aubjrn agiWNit O'Brien, I,ii%- 
Mlft .MiUiga8#*a«9 ^ofv the. puraii6r!«. ^tioeas^i^ in whoa^ 
Jioilie tbeiOiiineof4idul(ery bad been cpmmitted bj th^ d€k 
i(fe«der^99th(M>jr 18 l3V9pQalaqefHi«ly made ^o uoexpected 
statement in her deposition : ** That when Captain O'Brien 
**( came to At deficiiicitfVhouaey he told the. deponent what 
.4f hid jbrougbt;him/tfaQre>and ^whatJiad brought him to 
i^ Scbtlandi and /the jMispoie that, he^ bad o^pne fpr, &c. : 
J^iTbat Capliun O'BrieB also told the deponent that his wife 
j{ and her Jiradifdid not. dispute the e^g.e against hei^' 
(an allegation of the defender ta the witness. as to.improper 
i^orraapeaidanee W Jb«sjvife, which; he pretended that he 
>biid.diet^ted) .Vitipon, these letters ^ bat ih^t it had been 
^^M>I^nsff98edtb}^;tfaeRitithat he^ Captain .Q'JBrten, should 
Jf .eome dawo^ta ScfKiwd) ; to evMp h^i^ obtain a di* 
J*[NQm9fi and ihat/^lhia' oieasuiije, ^^. agreed upon be- 
itfitween hi«it and :bi9> wife's fden49#t Deppnes^ That 
.if ici ^ Qpovefsatina before bis^ wife came tp Scotland^ 
n'f Captain O'Bisen iobl.ihe depon^int that ^his wife was 
^ff.4oi come .hnmi md wluin $he was to .come here^ and 
ift vifiQ that the cause fojr her divorce was put under the 
iff ^m^of Mr IKanald M^iiean, writer .to the signet; and 
Jf be»afterwaird6)tQUt the deponent^ upon another occasion, 
/Mhat; bis .wife had« actually come, to Sco^apd, ^md was 
-^^ lodging in George's Street of this city/' &c. 
*:.. The Procurator tberefpre moved foe the judicial exa- 
•minatiottof .Mr M^Lean^ in order to ascertain whether 
..these averments upon oath of the witness were true. This 
.application was notoppo/iedi,apd the Commissaries ap- 
'poiftjted that gentleman tobe^examined .accordingly. He 
.did.i|ot4)etition against this appointment,. in obedience to 
: which he atteiMied with his. counsel, and although the lat- 
*ter entered upon the record a request for leave to state his 
r objections to this proceeding, none was ever, offered* and 
,hQift^«r alia declai^d.(3d July IS 13),. '' That he was first 
^/xmtUt^ i&ntlm <we by^lettfir from Mr JDavie, an at- 



'^ torney ttt Plymoulh Dock, oil A^ port of Ae.pttH^/^ 
Ice : ^ That lie ff«eeiv«d anotb^ httar frotti Mr Bmne, 
^ swtii^ that Ae defender fme to be in SooiJmmI ki^^ 
** particular time, and desiring the deebuwit to look oitt 
^forhim/'ttc: ''That wkenCaplaiiiaBneiicaaM^ litre, 
^' which the dedamnt thinks he did soon after the mmt 
« specified in Mr Davie's letter. Captain (TBriai scot k 
** message to die declaram to inform ihe declantm srh ei t 
'*' he lodged, and requesting tbe decianmt to«o«ie and call 
^ upon him/' kc : *' That the dedarant aoooidingly did 
^ wait upon Captain O'Brien. Declares, That Oiptaiik 
^ O'Brien was found at h^me hy the declarant and gai^ 
" no other reason f€>r sending his message to the deolamnrt; 
<' to whom he was an entire stranger, but diat Mr Umit 
''had mentioned the declarant to Captain O'Brkn «v 
^ likely to pay Captain O'Brien some attentioa at fidi» 
" burgh, where Captain O'Brien said he had cocae mevo- 
ly for pleasure and to pass a Utile time c That in the 
course of their acquaintance here. Captain O'Brien did, 
" during a conversation with the deelarant, introduce the 
" subject of his own situation with his wife, and the de- 
" clerftut stopped him when detailing the ciroamslances, 
'' by stAtitig that h^ the de<jlaia»t, was Mrs O'Brien's 
'' agent, ufd that it was improper to asake any sncii conn 
" munication to him. Declares, Tliat Captain 0*Brienf 
'' however, said that he supposed his wife would raise an 
" action of divort^e here, and that he understood she had 
^ formerly intended to do so in England. Declares, That 
'' at this time the summons was not executed, and diede- 
-^^ clarant does not think that Captain O'Brien 'spoke to 
'' him upon any other occasion dbout the divorce until it 
** was executed," "fiCiC. 

It occurred to one of the Judges when this declann 
tion came to be considered, that, by the law Of Scot- 
land, it was necessaiy, to render it evidence, that it 
should be verified by Mr M'Lean upon oath, and the 
Oonrt therefore (9th July 18 iS), '' before answer, ap« 
" pointed Mr M'Lean to appear in Court, in order to Us 
'' being examined upon oath in the matters stated in Md 
'^ judicial declaration, and to .answer all other questions 
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'^yMA in^r fie )Mit fo liim bytbe Court, tendhi; to elu* 
^ eidaM the »atDe ; abo to produce the letter received by 
"^ iiim from Mf Davie, in September last, and mentioned 
^ in bis said former declaration, land his letter-book, from 
^ wfaieh the copy of his answers already produced was 
'-^copied, in order that the same may be compared by th^ 
^ Court; and further, to produce all other letters receiv- 
^ ed by him from Mr Davie, or any other of the friends 
f^ of the parties to this action, and authentic copies of his 
*' own letters to them, and all other writings in his cubto* 
" dy, ot to which he has access, which, directly or iqdi* 
^ rectiy; tend to explain or elucidate the views of the par- 
^ ties or their friends, in advising, instituting, and carrying 
** on this action.^ r . . . ^ . 

^ A bill of advocation was then presented by the pursuer, 
iff whieh she was made to plead thus, as herself speaking 
ill the first person : . 

''1. It has been customary for the Commissaries, in ac- 
tions of divorce, to examine the parties de calnmnia. Al 
tfiough this be a vety unusual preliminary in judicial process, 
1 did not object to it. I have complied with the order of 
the Comfmissaries, appeared in Court, and undergone an 
exaiainatton on oath, answering, in the course of ^ very 
long and painful scrutiny, every question which their 
Lordships could propose, and leaving upon their mii^ds,' 
1 have reason to believe (from my appearance and man? 
ner, and from the marks of truth which my whole exami-t 
nation displayed), a full impression that all was fair on my 
part, and that, in acknowledging my preference of a trial 
before then* Lordships to a trial in the English Courts, £ 
had disclosed all that was peculiar in my (iase/ When, 
after this oath has been administered, and this examination 
undergone, I find myself obstructed by the detestable arts 
of the defender, and of common prostitutes hired to sow 
suspicion in the minds of my Judges, and when I find that 
the Commissaries have left die usual course of proceeding, 
to hunt out those suspicions by a parole proof, the dura- 
tion of which cannot be anticipated, 1 humbly venture to 
state, th^t, with my oath de cahmmia, the inijuiry should 
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|iave stopped, and that my action having been ^ond com* 
petent, and a. proof allowed and taken, it is now too late 
^o go into any snch inquiry. I am not now upon my 
trial for perjury, nor am I bound incidentally to submit 
now to a proof by witnesses. If this inquiry by the exami* 
pation of witnesses was to take place at all, it is jsnbmitted, 
that it ought to have been entered upon previously to my 
jbein^ put upon oath. But it is further conceived, that 
this mquiry into collusion, so far as it is sanctioned by the 
law, is to be conducted not in the way of a proof by 
witnesses, but only by the exambation of the parties; 
and it comes to be a matter of infinite consequence to 
have this matter settled, from some late proceedings of 
the Commissary Court. That Court has, by act of sede* 
runt, charged their Procurator-fiscal to attend as a party 
to all fictions of this sort, and to investigate collusion, at 
the expence of the parties. In every case, therefore, a 
previous inquiry, of the most oppressive nature, is now to 
be expected, instituted by the Procurator-fiscal of Courtt;^ 
to' the infinite delay of the remedy of divorce in cases of 
adultery, and attended with an expence so enormous, as 
(there being no party to pay that expence when impro- 
perly inc^irred) to form a bar to this remedy, contrary to 
the natjural course of jurisdiction and the principles o£ the 
law. 

** II. But even were this a legitimate subject of invest 
tigatipn by witnesses, surely the Commissaries have here 
proceeded in a manner a great deal too inquisitorial to be 
sanctioned by this Coui^t. They have ordered the ex* 
amination of. my confidential agent, upon facts disclosed 
to him in that capacity, and called upon him for produc- 
tion of letters which, iii his confidential character, he.has 
received from me and from my agents in England. This, 
I submit, is a course of inquiry which capnot be taken 
against me. There are deposited with th^t agent, verbal- 
ly and in writing, secrets which I will not have disclosed, 
which even my husband, as an adverse party against me, 
cannot force me to disclose, and which no Judge (with 
ail humility I speak it) has power by the law to wrest 
from me. It is now quitei, established, both in this coun- 
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try and in England, that a confidential agent cannot be 
examined upon circumstances, or for production of pa« 
pers communicated to him in that character; and diis 
proceeds not upon any supposed interest or delicacy on 
the part of the agent, but on the ground, that it is a prir' 
viU^e of the client, with which no agent can dispense, 
as Mr M'Lean, apparently under a sense of duty, has 
thought himself entitled or bound to do. 
. ^' This is grounded upon the great principle of expe- 
diency, that, to invade the privilege of secrecy between a 
person and his agent, is to destroy at once all that neces* 
sary confidence, without which the affairs of life, and judi* 
cial business in particular, cannot be carried on. ^fhis 
doctrine was long ago laid down by Sir George Mac* 
kenzie in his Commentary on the Statute of James VI. 
Parliament 23, c. 18, and although there are no very ex-^ 
press cases to be found in the books, the principles which 
that eminent lawyer has so well explained have uniformly 
directed judicial proceedings in this country. 

" In England, the case has been tried, and decided very 
solemnly, in the case particularly of Wilson against Rea* 
tall, in the King's Bench, Term Rep. Vol. fv. p. 753. 
The general doctrine of the case is, '' That if any matter 
** be disclosed to the attorney in the came, he cannot b^ 
^^ permitted to give it in evidence in that or any other 
'' action*** Judge Duller said, ** It is a subject of just 
'* indignation, where persons are anxious to reveal what 
'^ has been communicated to them in a confidential 
^' manner, and in the case mentioned, where Reynolds, 
'^ who had formerly b6en the attorney of Mr Petrie, but 
** who was dismissed before the trial of the cause, wished 
" to give evidence of what he knew relative to the sub* 
'^ ject, while he tvos concerned as the attorney. I strong- 
'' ly animadverted on his conduct, and would not suffer 
^ him to be examined ; he had acquired his informatioii 
** during the time he acted as the attorney, and I thought 
'' that the privilege of not being examined to suih points^ 
^^ was the privilege rfthe party, and not of the attorney, 
** and that that privilege never ceased at any period of 
^'^met In such a cascj, it is not sufficient to say that 
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'' the cause is at an end, the mouth of such' a perton' ik 
** shut for ever." 

" Now^ in the present case, it is the confidentiid contT 
munication, orally and in writing, which had been made 
to Mr McLean, that the Commissaries are about to ioHx^ 
that gentleman to disclose, and if the rule which has been 
now alluded to has any force at all, it must protect me 
jBgainst such disclosure, however willing Mr McLean 
toay be to obey the order of the Court. 

'' On the whole, I humbly submit to your Lordships, 
that there is here no ground on which the Commissaries 
can refuse to proceed in deciding on the merits of the 
case ; that the story told by Captain O'Brien never can 
be suffered to defeat me of my remedy, or to serve to bim 
as a protection ; that the inquiry into which the Commis- 
saries have entered, is not in itself competent as matter 
of parole proof, and, most especially, after the oath de 
calumnia has been taken ; and, finally, that the Commis- 
saries cannot force from my agent those confidential com- 
munications, of which I am the ^sole judge whether they 
ought to be disclosed.'' 

Deterred by the decision of the Superior Court against 
faim, by which- he was subjected in the expences of pro- 
cess, in the case of Newte, the Procurator-fiscal now 
made no appearance, and this bill being advised ex parte, 
Lord Iteston, Ordinary, after reporting to the Cdurt (3d 
March 1814), '^ Remitted to the Commissaries to recal 
'^ their interlocutor, authorizing the examination of Mr 
'^ McLean by oath or otherwise, as to any confidential 
^' communications with his client, and to proceed in the 
^' cause as accords." 

This interlocutor was accordingly obeyed, and when 
the Commissaries came to dispose of the whole cause, 
they, by their judgment, found (1 6th December 1814), 
'' That It is incumbent upon them, in the first place, Co 
f^ dispose of the allegation of collusion which has occuN 
** red in this cause : Found, that t^is charge of collusido 
^' arose in the course of the pursuer's proof, from the de- 
^' position of Isabella Milligan, who stated upon oatE^ 
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^' thai the defender himself bad expressi; infoi^med her, 
^* that collusion had been carried on through the inters 
^' teDtion of Mr Donald M'Leani the pursuer's manda- 
** tory : found, that as the defender's presence in this 
*' kingdom further appeared to the Court to be with the 
'^ view of founding this action, which he likewise allowed 
^ to proceed in absence, they conceived it to be their 
'* duty, in a case so very anomalous as that of an action 
''of divorce, brought under circumstances presumptive 
^' of collusion, and where a defender may thus have an 
''interest not to oppose but to aid a pursuer, to depart 
''from the ordinary rules of evidence, and to resort to Mr 
" M'Leau's examination, there being here a penuria /et- 
" tium, indeed an impossibility of obtaining any other 
" evidence, arising from the very nature of the point to 
'^ be investigated. But found that the pursuer having 
" presented a bill of advocation against the competency of 
examining Mr M'Lean as a witness, Lord Reston, Or- 
dinary, pronounced thereupon this interlocutor :" [Here 
follows the interlocutor.] '^ Found, that although this in- 
" terlocutor does not prohibit the Court from having re- 
" course to other means for the further investigation of 
" the alleged collusion, they are not aware of any other 
" by which the investigation can be pursued, but by 
" taking the evidence of Mr M'Lean, and employing the 
" Procurator-fiscal 0/ Court, who, as a party for the pub* 
" lie interest in every action of divorce, appears to possess, 
" tx officiOf a right to watch over every thing connected 
" with the purity of judicial procedure. But found, that 
*' in the case of Homfray against Newte, upon a bill of 
** advocation against the competency of employing the 
'' Procurator-fiscaJ, for the detection of collusion given 
" into the Supreme Court, a remit was made to this 
" Court by Lord Reston, after advising with the Lords 
" of the Second Division." [Here follows the interlocu- 
tor.] ^* On the whole, therefore, found, that, although in 
" the opinion of the Court there are strong presumptions 
" of collusion in this case, yet the actual existence of it 
" has not .been .established, .and the Cp.urt Js precluded 
" from all further investigation in regard to it." 



37^ APPBHDCK. 

The objection of coHomoo, imleM when evidence ahall 
arise from the oath of the pursuer, may be cooaidered as 
thus laid to rest ; and perhaps it was vain to expect tfaitt 
any effectual obstacle could be opposed to fraudulent de- 
vices against the English law, in cases of divorce, by judi- 
cial inquiry upon this head. But it appeared to the Judges 
of the Radical Courts that the opinion of Sir George 
Mackenzie, referred to by the pursuer in her bill of advo* 
cation, did not relate to the question, whether communi- 
cations, with regard to an unlawful act then in contem- 
plation, w^re to be regarded in the same light as consnl* 
tations for defence in the trial of crimes even between the 
piarty' and the agent of that party in the cause ; and that 
the pursuer's argument could derive no support from the 
terms of the statute to which Sir George Mackenzie's 
Commentary referred. The English decision again seem- 
ed to relate to matter disclosed to the attorney '' in the 
^' cause," and not to collusive practices, which bad no other 
connection with the judicial proceedings, except that 
their object was to pervert the course of justice. 

In the institutional works of our law, nothing direct 
upon this subject was found. But there seemed to be a 
vttiety of precedents- Thus, in the case of Macleod of 
Cadbole against Macleod of Geslnies, * the law was de* 
clared by the Supreme Civil Court of Scotland (in the^ 
words of Lord Kilkerran) to be, ** That, although, after 
'* an agent is employed in defence of any action, he can* 
** not be obliged to depone upon any thing communica- 
'' ted to him by his. client in the course of the process ; 
'* yet no agent can decline being examined upon the fact 
'' of his undertaking a criminal employment* Suppose, 
" in the case of forgery, a copy of a deed had been seat 
^* to the agent, and he desired to cause foige a deed in 
** terms of it, he could not, in an improbation, decline be- 
^' ing examined on that fact." . The decision, too, in that 
case, was a very solemn one, pronounced upon report by 
the Lord Ordinary, and the question related only. to. the 
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eipeAces -incurred, in processes of siiapension and inulti« 
plepoiiidingy whiob^ it was alleg«d^ had been xiccasieiied 
by tbei procuring of arrestments cpHusively. 

Ta prove fthis faot against bis client (says Lord Kilker* 
ran), ^* Geanies, among others, cited John Mackenzie, 
^ ^teS^/Gadbole's agent, and he objected that his agent 
^ conid not be obliged to depone against him. But the 
^ Lords repdied tho objection, and found John Mackent 
*' zie ought to depone upon all. facts and drcumstancea 
** that he knows, with respect to Cadbole's endeavouring 
*' to procure the arrestments, prior to the time that tbo 
^* complaint anent the said arrestments was moved in. the 
'' Codrt of Session in the process of suspension/'. A-ref^r 
claiming petition, in the agent's own name, was likewiao 
refused, and Lord Kilkerran say9(p. 599), ** Vfh9t the 
*' Lords went upon was. That, although,* after an ageat 
^* is employed in defence of any action, he cannot be obf 
^ liged to depone upon any thing communicated ta him 
''by his client in the course of the process : yet no agent 
'' can decline being examined upon the fact of his under* 
'' taking a criminal employment. Suppose, in the case 
^' of forgery, a copy of a deed had been sent ta the agen^ 
'' and he desired to cause forge a deed in terms of it, be 
*^ could not, in an improbation, decline being examined on 
^* the fact. As littJe m this case could he decline being 
'^examined, whether the impetrating the arrestments had 
'• been known to him before the ijuestion was moved, iti 
^ defence of which he was afterwards employed, or wfae* 
'* ther he had advised the impetrating thereof,.'' . 

In the subsequent case, of the Earl of March against 
Sawyer (21st November 1749% aIso reported by Lord 
Kilkerran, the Court of Session had no doubt ** sustained 
'^ the objection to Dickie^" who' had been adduced as a 
y^iUiesB vo prove tUe deliver^ of a» heritable band for 
J;^:'lOfiOO Sterling, by the £aiiV mother, to Anthony 
Sawyer, her second husband, as her diaponee, that he was 
Mr Sawyer's agent 'B^t upon apptel, the (louse of 
Peers reversed tkia judg|nea^; and, according to Lord 
Kilkerran'a report, ** When the cause cam^ again into 
<< Court) tipon the question moved^ whether the juf^ment 
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'' of the House of Peers was to be understood as only ^ 
** lowing him to be received upon the delivery of the deed, 
** or if he was allowed to be received at large i The Lords^ 
'' in respect there was no lintitation in the judgment, 
" found he was to be received at large/' ** 

In another case, of Maclatcbie against Brand, C7th 
November 177 ^ Fac.Col. Archibald Malcolm, writer in 
Dumfries, was also found by the Court of Session to hv 
inadmissible as a witness, because he had given advice tor 
the defender, and corresponded with his agent upon die 
cause. But this judgment likewise was reversed upon a{H 
peal, and the evidence of Malcolm allowed to be received. 
Accordingly, in the subsequent case, of Scott against 
Caverhill, 19th December 1786, Fac. Col. Mr Cornelius 
Elliot^ writer to the signet, was, by an unanimous judg- 
ment of the Court of Session, admitted as a witness to 
support a deed of settlement which be had prepared as 
agent of the testator, and in an action to set aside which 
be acted as agent for the defender, by whom he was ad*^ 
duced. 

In further explanation of the reasons by which the 
Commissaries were influenced in this proceeding, it must 
likewise be observed, that Mr McLean was precisely, in 
the situation of Malcolm, the witness in the reported case 
which has been referred to. He held a mandate from the 
pursuer^ but he Was not a solicitor in the Consistorial 
Court, therefore could not be. her agent there. His evi- 
dence, too, was necessary, if the fact sworn to by Milligan 
was to be fnade the subject of any inquury. 

Note (C.) p. 55. 

Tflis. eause was considered by the Commissaries. in 
private, according to the usage which bad prevailed, in 
this Court for upwards of 150 years before. It was there* 
fore impossible for the counsel to give the Lord Ordinary 
any farther information as to the grounds of the interlocu^ 
tor, or opinions of the majori^ of their number, in con- 
formity to which it had been pronounced, than its ,owb 
terins conveyedi 

A single Judge, as |]jmself conMitiitiilg.a 9ii9nini,.bf 
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iAObthly rotation then held the. Court in public, and all 
interlqcutorsy after these bad been re^d by the clerk, >vere 
merely subscribed by him upon the bench. In cases 
tvbich he might deem of peculiar difficuky, as upou the 

1 present occasion, these interlocutors were indeed previousr . 
y prepared by general consultation of the whole Judges, 
called at his desire. But whethei framed by hiqaself, 
without assistance, or by the directiou of the whole Cpurt, 
it was not then usual for the officiating Judge to add expla- . ! 
nation t^tva voce. The rest of his duly in public, wa^ 
to go through the roU^ and hear and dispose of motions. 

Upon examination of the earliqst part of the record 
which is extant, it did^ however, appear, that in the year 
1565, and for some time afterwardu, Consistorial causes 
had been often considered and judged by all the Commisr 
saries sitting together in judicio, and in .presence of all 
other members of the Court, and spectators, to whoni it 
was open. But, in constituting this tribunal at the Re- 
formation, the quorum had not been changed, and the va- 
rious Consistorial Courts of the Catholic provinces and 
dioceses in Scotland had been held by a single Judge aai 
Official. In this respect, the usage, in process of time, 
copsequently reverted to its original state. Thus, although 
th^re were now four Judges, each, of .them, during his ror 
tation of duty, held the Court singly, and, upon applica* « 
tions of parties, reviewed the interlocutors of his prede? . 
cessorj and left his own to be reviewed in the same, man- 
ner,, by the succeeding Commissary. 

At the date of the Revolution, it was farther observed, 
that the Civil, Criminal, and Consistorial Tribunals of 
Scotland, were in use to deliberate upon the decision 
.of all causes entirely in private. But the statutes of. 
the Scottish Parliament, anno i693, cap. 26 and 27, 
opened, the doors of the Supreme Civil and Criminkt 
^Courts of,tbis kingdom to the public. Imitation of theii* 
example, without any special enactment, also introduced 
the same salutary practice in the inferior jurisdictions of 
these great depai tiuents. 

Although the Consistorial Court likewise was held in ., 
public, on the days of sederunt, and the Court of Review 
has ever since discussed Consistorial causes in the same 
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manner as other questions, the Judges in the Radical Tii» 
bunal of this department continued at the date of the in* 
terlocutor in the case of Tewsh, to observe the old prao* 
tice of giving their opinions only in consultation with 
each other, when specially summoned for the purpose, 
and in private. This circumstance, too, may be account- 
ed for, both by the unpleasant predicament in which the 
officiating Judge was placed, either as reviewing an inter- 
locutor of a colleague, of equal rank and jurisdiction with 
himself, or leaving his own to be reviewed in the same 
manner in his absence, and from the tenor of the origi- 
nal instrtic lions, as to taking of proofs in secret. 

About this time, however, the individuals in office bad 
come to be convinced, that the practice of singly decicfing 
and reviewing Consistoriai causes was extremely inexpe- 
dient, and also that it would be of utility to decide all 
causes before them, which might not require privacy from 
their peculiar nature, in public, like the other Courts of 
Justice. To depart from the previous usage, in these 
respects, seemed also, after the most deliberate consider* 
ation, to be competent and lawful* 

Under these impressions, the dissenting opinion in this 
case of Tewsb, for sustaining the jurisdiction, was given 
in public* por six years past, all subsequent Consistoriai 
causes have been considered by the whole Bench. And^ 
during the Sessions of the Courts of Common Law, the 
Commissaries have sat together, and delivered their opi^ 
nions in public. The consequences of this change have 
likewise hitherto seemed to be altogether favourable to 
the due administration of justice in this department. 

The opinions of the Judges, in the cases subsequent to 
that of Tewsh, which are here reported, may be com-' 
pared, as they are given in this volume, with the interlo- 
cutors which they explain, with the notes, printed by or- 
der of the Superior Court, in an intervening case (Gor- 
don against Pye), and with the notes of those practition- 
ers, who may have attended to the whole proceeding^, 
during the course of the last six years, in the questions re^ 
lative to Eiiglish marriages, and where English and Irish 
parties were concerned. It is believed, that not a singly 
tiew or illustration will be found in the reports^ whiclk 
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llfid Qot been stated in the course of the actual procedure. 
Indeed) more than three-fourths of the materials originally 
collected have been laid aside in this compilation. Free- 
dom haS| however^ been used in the arrangement^ to intro- 
duGCiy as seemed most convenient^ each argument, whether 
99 origiually uaed| or repeated or referred to. And namea^ 
unknown beyond the limits of their own jurisdiction, as 
judicial authorities^ have been omitted as unnecessary* 
To the reader, whose only object is information,, tbesoi 
particulars are of no importance. But, io candour, the 
xleporter was bound to state them, and if it can appear 
improper to have published in this form, he can only now 
regret, that his own impression has been diffeiient. 

It jinay be proper to observe farther, that, especially ia 
the three last cases reported of Levetty Forbes, and Row- 
land, the judgments in the Radical Court were intended to 
cooVey an abstract of all the points which these embraced, 
and the supposed necessity of that attempt arose from the 
following difficulties and peculiarities of the situation in 
which this judicature stands. 

In Consistorial causes, no defender is held as con- 
fessed, because he declines or withdraws appearance, and 
judgment is never given, without evidence and cognizance 
of the merits of the action, although there happens to be 
no Contradictor. It is only thus that the statm of mar- 
riage, and rights of legitimacy and succession, can be 
preserved in security agamst the effects which might 
otherwise follow, from decrees obtained by collusive and 
fraudulent practices of parties. But, in the courts of 
common law, and in the exercise of ordinary civil juris- 
diction upon patrimonial questions, the necessity for this 
unceasing vigilance does not exist, and it is well known 
that the consuetude of these courts is quite different, 
^esidefl^ all parties, dissatisfied with a judgment of the 
Commissaries, which is final upon the cause, in the Radical 
Court, may apply for review of the Court of Session. If 
Qot opposed, they also have an opportunity, in their bills 
of advocation, and other pleadings ejp parte, while they 
observe the rules of judicial debate, to frame their 
statements and arguments, in the way which seems most 
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likely to accomplish the object of obtaining an alteratkHf 
of the original 0entence. 

Note (D.) p, 122. 
In order to prove, that, by the law of Scotland, it is of 
no importance to the action of divorce, whether the crime 
of adultery has been committed in this country or in any 
other part of the world, it seems sufficient to refer to the 
Decisicms in the^cases of Lauder against Vanghent, in this 
Appendix, p. £50 ; of Montgomery against Marshall, ib. ; 
of Gordon against Englegraaff, p. 25 1 ; of Graham against 
Wilkieson, p*. -262.; of Scott against Boutcher, ib. ; of 
Locfchavt Wisbark against Murray, p. 258 ; of Urquhari 
tgainst Fiu^ker, p. 259 ; of Macdonald against Fritz, 

'> Boti the* whole record abounds with instances of the 
same kind ; while, upon the other hand, no trace has been 
IouimI. of even an argument havkig been maintained, in 
nt^.fiia^vaalecedent.to those now reported, in ordeif to 
pi<y¥^ that the loots delicti was of importance, either to the 
suit or to the defieuce in a civil action of divorce for 
Adultery, depending vbefore the Cpnsistorial Court of Scot* 
)and*'Itis in loose expressions of interlocutors only^ 
4hat the circumstance of locality as to the crime seems to 
be founded 'Upon, as if it were essentiacL But in the judg» 
ments actualiy pronounced, no distinction oa that ground 
baa ever been made* 

Note (E.) p. 123, 
By the law of iicQilsLndp atUtioharediiatis is essential 
in mobilibus, as well as with respect to heritage,- to vest 
the estates of persons deceased. By the present rule, in 
the first of these cases, it is not the service of the edict to 
publish the intention of the party claiming the right of 
administration as executor; and, in the second, it is not 
the purchase and publication of the writ termed a brief 
of service; but it is the decree of the Consistorial Court 
styled confirmation, in the one, and the verdict returned 
by the inquest in the other, which accomplishes the ob^ 
ject. it is also by the form of confirmation that a creditor* 

B 
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In Scotland attaches the personal ftopertj of his deceased 
creditor for his payment. Accordingly, those entitled to 
claim the effects of persons deceased, cannot compel de* 
livery or payment, and cannot vest in themselves the right, 
so that it may transmit to their desceiiftanti?, without the 
decree of the Consistorial Court. 

In performing the duty requisite for this purpose, the 
Judges have cognizance of the validity of the will or of 
the evidence of propinquity, or of debt, by virtue of which 
the party claims to be named executor testamentary, or 
executor dative as nearest of kin, or executor creditor. 
But they have no power to name an administrator ad in' 
terim during the discussion, to any other effect except that 
of opening and sealing up repositories, taking inventories, 
and selling articles that are liable to perish, or for pay- 
ment of funeral expences, and other claims which must be 
immediately discharged. 

Hence a necessity arises to grant power of adinin]- 
fitration with the least possible delay {** primo venienti,** 
according to the common phrase), by trying and decid- 
ing questions both of law and of fact, frequently very 
difficult, relative to the most important rights, and which 
parties not immediately entitled to succceed, but next in 
expectancy, have often an interest to procrastinate. As 
applications may occur at any time, which cannot be pat 
off without hazard often extremely serious' to the parties 
concerned, from the uncertainty of human life, the Consis- 
torial Court must therefore sit through the whole year. 

N ote (F.) p. 1 8 1 .— rWe Note (D.) 
This point has been considered of such importance in 
the discussionof the cases reported in the text, that it may 
•be proper to add a few observations upon it. 

According to the opinion of the Commissaries, it is not 
necessary to found the conclusions in any civil action, that 
the facts or transactions from which it arises should have 
taken place within the territory of the jurisdiction. Itia 
-only necessary that these should, in their own nature and 
quality, be relevant to support the conclusions, either ac- 
icording to the rule of the municipal law of that t^rritocji 
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or accordiog to the principles of iatenrntioaal latr tlleet 
recognised, which require that effect should be given to 
foreign contracts and obligations. On the contrar}^ itis 
generally essential , to found a criminal action, that th^ 
locus delicti shouU be wilhin the province of the joris- 
diction. 

But crimes aiid delin^encies frequently give rise to civil 
debts and obligations, and thus the nature of the suit has 
sometimes been confoanded with its origio. It is, how^ 
ever, clear, that the criterion which distinguishes a civil 
from a criminal action^ h the quality of the conclusioi^ 
as being for justice or redress to an individual party^ or 
to the publict and as maiutaioed at the instance of a pr^ 
vate party, in the one case for mere performance or repav 
ration to a creditor or claimant, but, in the other, for the 
public, and for punishment and example. 

Accordingly, assytbment, an actiim of the Scotch law 
in' every view purely oivii, is competent for pecuniary 
reparation to the kindred of a person who has fallen, wha* 
tiler by murder or by culpable homicide. The d^ages 
concluded for by this action are likewise equally due by 
the guilty, whether he has been tried and punished crimir 
nally, or been outlawed, or has obtamed remission. For 
such were the express judgments of the Court of Session, 
in the case of Machargs against Campbell, 24th February 
1767> in which an officer, who had beea cashiered by a 
court-martial for homicide, was found liable in assy th^ 
ment ; and in that of Leiths against the Earl of Fife, 
donator of escheat, January 8, 1768, where, although the 
murderer had been indicted and outlawed, the assythment 
was likewise found due, because, in the opinion of the 
Judges, as reported, the term *' means the reparation that 
'^ is due to an innocent man who is hurt by a criminal act, 
'Mn tliat sense, reparation or assy thmeut is unquestionably 
^' due. If a man who is culpable only be liable in da? 
'' mages, what doubt can there be of his being liable when 
*' the damages are occasioned by his being guilty of a fla^ 
** grant crime?" Indeed, the only reason why a civil aG« 
tion for damages does not follow upon every patrimonial 
injury produced by crime, is the general inability of the 



delinqaents to pay. Bat the right has alWays beea.recog^ 
Dised, and is undeniable. Thus the act of the Scotch 
Parliament 1593| cap. 174| declares " all remissions for 
*' thefte, riefe, slaughter, burning, and heirshippe, void 
** and null, quhill (until) the party skaithed be first satis* 
"fied." 

Adultery, according to the law of Scotland, may, indeed^ 
be punished as a crime in all cases. But, nevJBrtheless, 
the action of divorce founded upon it is deemed by every 
authority pdtely civil.* Tlie husband of an adulteress, 
it h^s been likewise repeatedly found, *f has a- civil actiori 
for damages against her paramour, whether there has been 
either a separate process of divorce or a criminal prose^ 
cution upon the same fact or not. 

This point seems then to be sufficiently clear. But it 
is obvious, that the Primary Court was bound in duty, if 
possible, to remove all question upon it. - For the whole 
series remmjudicatarum in its record was impeached by 
a doubt upon it, and the adoption of a different view, by 
which the civil action of divorce would be' confounded 
with tlie criminal process for the public interest, and at 
the public instance, to punish the ciime of adultery, must 
go far to subvert the very foundation and principles of 
this Consistorial jurisdiction* 

Note (G.) p. 141. 
The report for the Faculty of Advocates, published in 
the last volume of their collection, gives the following 
accurate and authentic statement of the whole proceedings 
lid the Comt of Session previous to the dates of the several 
remits to the Commissaries, in the cases of Edmonstone, 
Levett, and Foi-bes, on the' dth of 'Mdi'ch 1816, and 1st 
June 1816. 



* Dirleton's Doubts and Questions in Ltw, p. 34. 

t Stedman against Stedman, January 29, 1744 1 Ma^cwell 
agaunst Montgomery, March 7> 1787 i Paterson against Bonei De« 
ember lo, isos. 



9H ATT^vms. 

'* Mr Edmorutone's Coft* 

^* Mr Edraonstone was born and educated iu Scotlauj^ 
He inherited a small patrimony secured on an heritable 
bond in Scotland. He entered into the army; apd^ after 
^eing for some time on foreign service^ left the army^ and 
returned to Scotland. He afterwards obtained a company 
in a Scots militia regiment, theq stationed in England* 
He there married, in IS05> the sister of the cpmmanding 
officer, a Scotswoman, but who had resided for some tin^e. 
with her brother in England. The marriage was celebrate 
^ in the English form ; the contract was drawn up, io 
the Scotch form ; the lady's jointure was secured on the 
heritable bond due tp her husband in Scotland. Some? 
time after the marriage (the parties did nqt agree bow 
long, but N(r Edmonstone appeared to have resigned his 
commission before the marriage, or, at least, to have' made 
an arrangement, before the marriage, for resigning it, and 
did sooq afterwards resign it)| Mr Edmonstone returned, 
with his wife, to Scotland, where they had resided about 
eight years, when Mr Edmonstone thought that lie ,diar 
covered that she was in the course of committing ^c^s of 
lidultery in Scotland. . r 

'* ^e immediately raided an action of divorce against. Her 
before the Commissaries. She pleaded in 4efeoce,rrT 
That the marriage having been contracted in England^ 
where marriage is indissoluble, the indissolubility became 
part of ihe contract, so as not to t^e removed by the subr 
sequent domicil of the parties in Scotland, or by the ori* 
minal act being, ^s iilleged, committed there. The Com* 
missaries, being equally divided, by a rule of their pr^c? 
tice, sustained this defence. Against this judgnieqt M( 
Edmonstone presented ^ bii( of adyocatioq. . • 

*^ Mrs Forbes^s Case' 
; V Mrs Forbes and her husband were natives of Ireland^, 
and Mrs Forbes, till her marriage, resided at Limerick,, 
where .she formed an acdutriiitance with Mr Forbes, tliQiv 
all officer quartered in 'thaf^ town. The parties left Ir^ 
land together ; and, in May 1794, were regularly marjri^q 
|n the Scotch form at Portpatrick, from which, in a fevy 
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dmjlfa^j mtUided to IMattd. Sotm ifutij Vn V^Aksa' 
amlideii fcer biisband to (Ee tPo^ttfieiit, aloki^ with his t^' 
^ilbnt He was alife^eA to tore ubandoitt^d ber Mtktf 
tfaere> and to have cmie to Sebtlatid toinetiiHe tiga (of' 
uMbieb Mrs Forbei wis iDformed m ]>^^iitber 18 IS^ ti' 
January I8l4)i Along with a febiale widi wboin be lif^' 
m ojpiBa adttlter)r. 

'^ Mrs Forbes ittimi^mtety faisM ftn Attidtl <>f dlvo^ 
adainst faim before tU^ CommtSMib^ hi vrliibh 6e dpjieih^ 
cU. The Commissdi-fes b^idg e^ualij ditidedy giitib jlid|r-. 
ment for the defender ) fiodbigi tbat^- though tl^ ibiirriii^, 
ct^eitiOny was fjiei-forttied in Stollandy diis being ft que^tioii 
of ^aUtSf must be determioed aecdrtibi^ to vie doitiit!$ 
of the parties at the time of cpntfactii^Ci p)fiA Wats 1^ 
land^ where marriages are indissoluble^ Against this Juag*. 

iitditMfiiiFetfbi^bn^seiTtedillSlbYidviiU^^^ . 

^ Vit9 li^^tt ted het hnsbatnd ^ere hUA^iHyt _ 
1% viM Ti^bhr^ th^rfied id fingliiiid lb ldQ%. Ti^' 
lh€A V^tth^t till Octdber 18 tO, Wheb be. (teserted bet^ 
Th0^ ¥fthb r^coTOiled id Mttfth IBli (dfter a pro»ecbtioti 
ibf cottjiMd figbfe.) In Pebfuifif 1813, be deserted, b^ 
s^ftiity ftnd came to S^otliiiid ttitH k wotnaif, with wKottt 
lite eontlliaed to live tbe^^ 'm itd^ikeiy, h^hig sold hii^ 
bdUSe in GtiglaH ^^ ^a^ to feve atjy ^it^lishib^At 

^ Mts Lie^ett hhei ad actioto of Corbie ^onit MM 
Ktfore Ike C^nhnJ^arieV in Octdb^ i^'l4 The Gc^ 
iMttbries fouM, tbat the jAAies^bst^inJ tJeeti ^arfiedM 
Bn^iarid^ atfd their irti6 pertbiatteift domrcB bein^ tUef^/ 
ll^ Marriai^e cannot h6 As^lv^d in ^cotlaid*. Mrs P6r- 
btiH pr^d^Med af b9i of adiocM6fr. 

"^ Tbe Lord Ordtiin^ reported tfieive .<brde bUU tof tb^ 
detect pivii&onv As ttiHj re^d^d i^ht same g^nfbrsit 
^itestibn, tfafey w(M heird io^ether, by special abbditit- 
i^tm, in preMfc^ of t^ wbode fifteen Jackes. Nd ^^' 
jMibci iHts made fbt Mr Forb^ or Mr Levett'. M[^ 
morials were afterwards ordered, Hi ^hidh th6 pattie^ 
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Vfere particularly directed to attend to the following qiie»e. 
tion, proposed by the Second Division to the First £iu . 
vision, and to the permanent Lords Ordinary of- both Di- 
visions :—^' Is it a valid defence against an action oCdi- 
^' vorce in Scotland, on account of adultery committed 
*' there^ that the marriage had been celebrated ia £ng* 
*^ land, or that the parties had been domiciled there when 
"' the marriage was celebrated in Scotland i Or, will it 
'f materially affect the defence, that the parties^ although 
** married , in England, were Scotch persons^ who had . 
'' thereafter cohabited in Scotlaodj and continued donu-: 
'^ ciled there P^-^Certain points were . also suggested by 
the Court for the consideration of the counsel, in .pre^ 
paring the memorials. . .'', '\ 

" Argument/or the pursuers ;^It waa argye4 speciajily, 
that Mr Edmonstone's marriage^ having been contracted 
1)etween Scotch persons domiciled in Scotland at the 
time, and with the view of their living in l^cotland, vvas 
to be considered as a Scotch marriage; and. that, there- 
fore, the Scotch remedy of divorce ought to be applied ' 
in the case of adultery : See Lord Mansfield's limif 
tation of the general rule (that, in expounding and en- 
forcing a contract, the place where the contract wa^.en^ 
tered into, and not that in which action is broughtjt Qtigbt 
to be consideii'ed)^ in Robinson against Bland,; ,1 BlficlL 
Rep. ^56 [quoted in Lord Robertson's speech in^raj,*. 
Huber ad Pandectas, lib. i. tiu iii. % \0 ; Foet de StO' 
iutis, eorumque concursu, sect. 9, cap. ii. §5,0; or,.ja|. 
least, if it was to be regarded as an English marriage, ,dia|. 
it would be peculiarly hard, from the situation, pf tl^ 
{Parties, to refuse the Scotch remedy. It was argti^fl 
specially, that the constitution of Mrs Forbes^s mari'iagft 
xinist be judged of as a Scotch contract ; for that coqt^racts 
are not judged of as to their constitution, by the la^ q(^ 
the domicil of the parties at the time of formii^ .thcf 
contract, but by the lex loci contractus^ e.^g.jtbat W9x 
ridges at Gretna 6reen, by^ persons domiciled m , Engjt^iu 
were valid in England. ^ l . ^ -' 

'' On the general qu^tion, how far an Engiisn ^ac^' 
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riflge'may he dissolved in Scotland, on, account of adultery 
committed in Scotland, the outline of the argument was 
this: 

^* Indissolubility is truly no part of the contract of 
parties in an English marriage. A marriage celebrated 
111 that country is, in substance and in form, the same as a, 
Scotch marriage. A marriage was held indissoluble ia 
!^ngland before the marriage act* In both countries 
parties agree to be bound till death. In. cases of breach 
of contract, the laws of the two countries give redress io 
a different form. The Scotch Courts of law give a tpta) 
divorce for adultery. The English Courts of. law bnly- 
give a separation a mensa ei thoro; and Farliamentj;rant9 
a total divorce ; but, in such cases, Parliament adb as a 
Court of Law; Elii9 on Proceedings in ^Parliaments 
1802, pi. ^35. If the contract of parties excluded their 
separation, the English Courts could never gr^nt a sepa- 
ration a mema et thoro, which is as qontfary tQ fhp terms 
i^nd purposes of the marriage as a tQtal divorce; nof 
woiild Parliament grant a total divorce. ..Tlie indisso^ 
liibility is merely au effect . of ^ the forni in which th^. 
!E)nglish law gives relief. Accordingly, the E.njKliah C^ourt^ 
6f law would not grant a total divorce k>r . adultery 
committed in England, even where the marriage had. been 
^pntr^ cted in a country which authorizes a total divorce 
for adultjety by the Courts of law of that country* The 
iniiissolubility, then, not being a condition of (he contract, 
the general rule applies, that the state of persons^ or per- 
gonal qualities, efcepting in so far as tli^ey are fixed. by 
contract or transaction,' or ^re fixed with relation to, rights 
9t privileges, duties, burdens, or liabilities in another coun- 
try, depend exclusively lipoo the laws of the country where 
the party resides, whether it be a temporary or a perpetual 
residence; Huber de jure civitatif^ lib. iii. § 4. cap« i« 
p. 6l 1 ; Zoesius ad PandectaSyl'ib. i. tit. iii, § ^0. 

** Even supposmg that indissolubility should ,\}e held .t<^ 
be ilnplied as part of the contract, it woi^ld not follow, .that 
k would have execution in this couptry.^ No d9i|bt this, 
like ot^er civilized countries, gives effect to foreiga con- 
l^cts (excepts deeds coiiveying heritage in this country)^ 



ittcot&ng Mihe kxhci emtu^fU; bat We do Jef tj 
6nl3r as conistettt i^hlr oUt ownlMr. Tfau^, m ^HM 6t 
ezecutioDy we give the remedy according to pur owal^w,; 
vlthoat regard to the execdtiim given by m€ htw tk the 
foreign coui^. ThAs, tinof^ the gefienif iWe^ liL iU4 
^IrgaUoAs eAterdA iMo' hi a hreipi country, and* j>tf^dd 
Ib^ HI SkidOMd^ ar«' ejtfitigtinih^ £y the ScotcK ^restttpi 
ti&D. Atd, i( wd do not gwe die eiectrfion ^ did ford^ 
IM, atill leflQi d6 wd eirfMce fl fofeigd contract, #h6re itrd 
K6l(f if to bd dohtri^ ia jitttice, and ^rejDidkM to the 
i^dll-b^ing of the ^cf; ffubd' ad PandUtai, Ub. i. tit 
iJB'. The law 6f Stotbtfri, according td tfr^ dicts((« ot 
t^dripHfre, atfd in cbufortfiity to thie piziXht at aldrost ibi 
iihoUtit the fifistdllhied ClijcidlSiBti wo^M, alMs" divdtq^ 
ftf adiuftdi^ ; ihi Ad fdfo^Ag it id tbd case of iii^ih^gM 
dotitnfcted in one of the toie^ii c6untrie^ whm H is dV>i 
(f^eii, Would be jp»ejddi<fria fe* Ad «^m% MU happit^sii 
|f thi^ couMry, b}^ bridging foteignefs t6 totaniii iaUHei^ 
lA Ah tontiUy, Mi (fy dDdbii6g 96otdh ptrdobs itf Uvd tt 
opeVi jf^f ofligac^, by dbtiti^tin^ their mai'riage in st fd^dgii 
<6dntry . Bended, thstf helAjg a questiOp of ^At^ akid d^r 
ite^siie r^latibtti^ odgbl l!6 b)e governed by 4he latvi of dbd 
^i[Ai<dif, ail has bddnf ^xptdsdy fottted itf the £ase of « slavd 
l[^rought into this cdtmtiy ftoUd A^ J>]fliiitatiojiM ; KfiigM 
ijMm Wediddi^bufd, idttc Jamiaty 1778, m4 the E^lisbt 
i^sd of S'omerset, the ii'ej^ro, there t€ferr6d to. tti ao^ 
6r La^hfey d^nat Hogg, 7th Jud)^ 1791, k.^ifi^ tbtH^ 
fliat the legintii Aie to ^hifdr^n dej^tadtr oh' tbd (foiaic9; 
ddtdn thd phce df dobtrdctihg Ad AtaWiage; Uti&M 
hiaie Wodfd Na(vd be«n f ouncf in the ^estion behife^d lAicf 
8^e puttied, reth Jdtte lf9^, dft to th^ Wi^ir cluil^^ <»l]l 
fte hitsb^dd's movables, if it frad hot b^n b^t^dd %f aji^ 
f!M ednthiet. 

^^Th^ife wdffld ffe Ifo pi'dhrlety^ir ^id^dreacy iiji' did 
Judges of dils ^ddnlVy $d6;ptiSg die English dottrind/tolii 
^09dlY/^^^ in difder ^o prbdudd a' tuafcftmUy of ppilttibQ io 
dffd two dpuhtrie^, k befdg ^id thit thd £d^ttK JtlMfc^ 
have, hi the c'a^e df l6%, refined to aeitidwTedgd jttii^ vfH 
19% Of a Sc6tch divorbd id ddcV i case : fdi* ^d db dtii 
iddW dD tftd ciycihii^^tWo6es>df dliritdaM; and/2f ibe trs^ 
hsh Judges decided wrong in that^ase^ tbfy might be set 



»?r C9^sff- At all (^€p$j^ tbf ^u4^ of t|^8 (comiitgr 
ought to decide s^cqjf/^ipg p^ lui^j^at jb^iuat. 

f' P^t^ f^g^ ^QdisfQJi^lbilitjF were pi|rt of tbp f9f^trBci^ 
and though that contract ought to have executipii ill 6pot>f 
lffff4f }f ^ ll^^P ^ ^ subsequent jtraj^s^ctiof. )Ai|^ ^dulteryj 
y4iy!i^ HN^t l><? jffdgf^d of b|r % /i^ r^gl^fi i anilvas ly^ 
^9^ )for^ig» poi;MtracM to ^ ^xUi«iii^lj«fi ^9 Scotjiwd m 
W^^% f r by «yMk>l9«^ wWch mpy Qpft he adiwftpd by thQ 
W of fJi« fowgR coMPtry, thes^i^^ n^^^ ^y in Jtlfc| 
ci|9p pf adt|I|^y, T^hVii^ |iy ^e lai^ x>f $£Ot}fUBkd^ affofda^ 
gf^und fpr di9sp|viiig the POPtiF^c^ of mtmSI^ 

" As to tfee pr^cfwtenjts, jhe c^ f^{ ^t^m^ojp^ KW^ 
Sif Iphowis Wjrii^cft 9th pe|i»ruf^ 1789, dcies not anpjy, 
f» Sif Thoomi }iad ppf o^y not fe^n marfiied in &;ot]^^| 
but M fl^VjBir )[^n iff Scptjfifffi ^tfix his ipaf riagje. T|ia 
cans of Ijipf^pgf^t Tovey. S^ (Jfuui^y Ji8Q7, YfWi 
iim carriiwj to 4>P^ (Ppw^? Wporftaf, p. l?4), >!^a^ v^f^t 
% ren^iM jpr rec/^psi^^tion, i^mI lyas ^pjt decuj^ 
^fi4 if i« oidy of \pp^ ^t tb(? ^lopqii^iarie^^^ «icriipM 
IP gnftl dfvofcfflf \n G^^f li^H? tb)B presisnt i piii^e ofj^ 
5¥ll<«^ »?» 4h» Ppffimiisw Rf«»rt »794; .W^wray jag|iH»{ 
Jy^^f^J, 8* Wwp^ »8^ i the cyses of Pag^fe My HUr 
1 W» TWffe N?Wt?i (E)'§fipn> ?W? Vm «Wt^lofiHtpFs 9f 
the Commissaries in the cases of Newte and Pye werf 

nUnrpd to I^d W^^ovJwnkt »>Wf l« ^l»«ar» ^opi his 
ll^otiis, prifrfeft »nd proc)|Kei^ ^alert^d nq i|ojubt; iipff9 
tj^ P9int. 

« 4irgifr^fnt for Afrf .^l^ffit^m^r^Nf) {|ppf ara^i^ 
^a^ Bif^ fer 4WB pt^er tno flefe^ilerSf) Jl ifras afgne^ 
«»«PMllyt Thflf W f oio^ 9f fapt, ^e^d kff hiiBfef nd Wfff 
m»t 4(?mici]ed in Sco^^qda^ tl|e tifm of the fo^rm/p; 
limtm i^pipt pf Jaw# tjie p|a^ ^f libe dopiici|, 9$ the #tf 
pf jA^ t^oM-ac^, dofBs iiot;4ignify, \^^t fhf pl*ce ^f the coa- 
IWtl tfeatj jn poipt^f £pBt| th^ did pof p^f efnp|at^ $9 
#ef MTU immediately tp SiC9|tl^,, in ((^rf^r f9 ^ ^si^ ti^ff 
diiripg ih^r lives : and ib^t^ in.ppiii> of I^ipi ^'her^ it is 
%jbei»dad (but a pontjrfot is to be fraiped yfi^ a view to its 
fceipg MjbwM in » foreign coi^^try, ncpofdigg to the lawji 
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6f that country, the exclusion of the laws of the coutlifj^ 
in which the contract is framed, must be made in cleari 
and express, terms, which was not done here. 

'* On the general point, the argument was to the follow- 
log effect :^— 

.'^ Indissolubility is part of the contract of an English 
marHage. It is a known condition of such a marriage,: 
imposed by the lex loci contractus, which must be held to 
be part of the contract, as much as any condition in a sale* 
or othei* consensual contract, which, though not expressly. 
Covenanted upon, beiiig the known law of the land, makes 
an essential inseparable part of such sale or contract. lot- 
deed, it is a condition which the parties cannot dispense 
with. The indissolubility arises from this, and not from 
the constitution of the English Courts. The necessity of 
Hn act of Parlitfnkent (which it is impossible to mistake for 
a judicial procedure) shews, that a special law is required 
to derogate from the general law* Accordinsiy, in the 
case of Lolly (not yet reported), the t%velve Judges of 
England found, that a man married in England, divorced 
by the Commissaries in Scotland for adultery committed 
here, and marrying again in England, was guilty of bigamy ; 
6d the ground that the sentence of no Court, but only the 
act of the British Legislature, can dissolve an English mar* 
itiage. 

^' It is a general doctrine, that, ex cpmitate, all foreigfi 
contracts are expounded and enforced,^ not according to 
the law of the place where action is brought, but accord^ 
ing to the law of the /octis con^rac/us ;. Huber, Vol. IL 
lib. i. tit. ii. ^ 8 and 9 ; Bankton, b. i. tit i. § 76, 78 ; 
Lord Mansfield's words, in Robinson against Bland, L 
Black. Rep. 256 ; Mitchell against Burnet a(dd Mowal^ 
11th December 1746, Kilk. Foreign, No. 3; Lawsoa 
gainst Maxwell, 12th February 1784. The objections 
made to the application of this doctrine to the present 
case are not sufficient As to the argument that a divorce 
IS merely a remedy or mode of execution, and that such 
are regulated by the law of the country where action is 
raised ^ though this might apply if the English law admit- 
ted divorce ior adultery is one form, whik we give, it in 



Ittbihe^ form^ it dofes not apply wKere the la^ of Engtand 
denies' entirely^ the right ofdivorce. As to the argument^ , 
which was. in one case sanctioned by the Court, Delvalie 
agiiinit^ York Buildings Company, gth March 1786; that 
the Scbteh prescriptions apply to obligations constituted' 
l^ EngHsh contracts, as rules of Scotch process, which 
has sony6 analogy to Scotch divorces, that decisioil was 
rieversed dn appeal; and the contrary has since been 
ibund^ York Buildings Company against Cheswell, 14th' 
Ffebroary 1798. The denying of divorce for adultery is; 
n^ ^ebnfrairy to the general usage of the greater pftrt of* 
relbrnHied Chf istendom ; neither is it contliiry td good, 
morals, sepai^tion amensa et^ thoro, and othefr remedies,' 
being found sufficient to keep adultery in ciheck ; nor is it 
c6ntrary to the policy of the law of Scotland, which only^ 
ptrmitB such a remedy if the party choose to avail himself 
0f it, but does not eil;otn it; nor would any harkti arisie^ 
from giving in this country the redress allowed by the7ex' 
loei cmtrdctus. As to its being a question of status, ani, 
therefore, to be governed by the law of the domtcil, the 
general law is,' that questions of status are governed itif 
diait way, but questions of status, in general; arise frdnt' 
physical focts quite different from* contract, e.g. maleattd 
female, pubes and impubts, sane and insane, &c. ;' and 
many of the questions arising from the contracts of nuir-^ 
riagi^ and of service, e. g. the wife's liability to imprison-, 
ment for debt, &c. are somewhat of the same nature, be* 
ing relations between the state and the individual ; but the 
personal mutual obligations in these two contracts, such 
aS' indissolubility in the case of marriage, and the personal^ 
mutual obligiatious in all ordinary contracts, must be ruled 
by the lex loci contractus. The case of Knight> the negro, 
is not a precedent for the general case, as it proceeded 
upon the injustice of the law of Jamaica. If the pur- 
suer's doetnne be admitted; we must sustain as valid a di- 
torce of a ScK>tch marriage/girailted in Prfissia for incdm- 
patibility of temper, 8cc. 

'^ As in Scotland, divorce for adultery is not thought' 
material, but is merely allowed ; and as, in England, the 
imtts^olubility <)if marriage is thought e6seatiai> which is 



wont GODKilWWCg wouj4 «*>•»« tf pfflWH WW! tfk )>l9h 
and» as £wl^ f4 npF" fmiofft cpiioM^i tvft ptuf 9f tb^ 

■f me 4h'Sw"v ; we qmb\, in thu owj. «c cowtaffr m^ 

^ftoi dip Kpgltab docJtvafi, 

" 1>¥ p^« of tbp re* gett$t tfafi Mdultpry. doe» qftb 
•Iqqn dsisrini(»p tfap |^*^, by i*hicti tlje cft«c U fo be jwdgwl t. 

tjf ct. f U^s, tl|oi)cf( ^Iw pfl^n^fit 0/ ajx per cpQ|. w Scph 
k||d, uad^ D S«o|pti contact b* (WWJ* •*» (wy^WOt i4 

im^ ifl ■ iwt riif ip l«^ ii wt wm^. 

' " Tl ptther in &yo«r of ti>« (WiMitt» 

<g: {f:^I! P^ ; ipodf againat WvMfwnbfV 

d^Bi >p >yaUafi«, Oa> fety;wrjr,.L790.{' 

^|W«t „, ^ 1796;>li|rrw^NMtli«)41«K^ 

^ M^cfa 18p£ ; ypdfax Dgf^D^ T«j«^, 4Gtk 4mvUt 

<a|giused IB the HfllW of I«id« »» *« G^ of. UmI|IV« 
'ff^ph w^ rcffiilf^j lioft '« Rap. p. (Si, 

Oinsi^D, ai(d iLe wmwifi't l«f ds Qh))«w; fll twth i^ 
y^pm, retui^eti tiip followiiV ?nsw^T tft the quffatiwi prq? 
B^if^bjF. tlf^ JudgiM ul t)«f: Siewwd AivuioR t 
"Tbeuif.Jud^ to wbom tbe atK>v« qtwatwo kwt. 
, 'f been refprred, Imving i^mmwIk fWiwkisd u wpftratdr^ 
" fu>4 M^tns «»o. <W>i^cwd V>g«t^ fW i(>* tni^lKi, ara 
^ ijuafU{iiiit«u>); qf 99mmw tb|t if i«. nqt it valid defancn 
" i\eaiiut ap aftitMA pf ^(v<)ff:f in^ SootJaDd for aduhfO 
" committed tfier^ that tb^- W^iage h»d b«)D««MitM«i 
"iif^gland.; noT tbat tbe paitjwf Iwd b«ea dowicU«t 
*< tliefe wben the marriage had b)teo c^lebiated in Sfi«t>i 
*^ land. 4F>4>l>*^&*^>'K^^^i*^°''r'^ll*'^^f*''''" 

" af^e §f;gt^ pw;n#> hapwfiwg tp b« in EojUpd wb«H( 
" tbeit famtfiff, am c«ipt>f atadf iwit. wJko, tbtEMfiflr*- tsr. 



<{ ttnedt lo'Stioliaid, and cohabitsd MMleontUued dotnl^ 
^' cited dieiv/ thw tfaiBse Gixctti|i8taiio« g«ii> ndvcr akt tbe 
'^ ieSsokcit against au acdon of divorce in Scqtlatiil 'for 
*^ adaltarjrcoaMiktad tfam, oo die groim4' that the ntiar" 
^ iMge»biid becD celebrated to Engisrad ; on the contraiy/ 
^ ikwkrm of opinioD, thajt these dcBHoMtaticea will ma{<*^ 
^f nmj support the plea of the puriiier of th« divorce. 

i^ la giving Ifais opinion, diej think it accessary to add^ 
'^ that they take it tic granted, dnt there is no objection 
^f td die juriBdictioti of the Court, fr^ni the want "of that 
^ Msidpooe or donicil in the parties, which is necessaiy 
H' lo found civil jurisdiction ; and also, that there is no 
*f proof of collusion between the partieil, either by direct 
H evidence or necessarily arising out of the circumstances 
^ of the case ; as tl|ey meara to give their opinion only on 
^ the abstract question put to them, and to say, that the 
*^ mere iact of the marriage having t^en celebrated in 
^ England^ whether between English or Scots- parties, fs 
^ not Btr sea defence against an section of divorce for 
^ adultery committed here/' 

^ At the advtiing (on 5th March), ofHnions to the foI«^ 
towinjf efbec were delivered by the Judges of the Second 

Bivisson: 

> 

^ Lord Meadowbank.^-^l retain entirely my former sen^. 
timent upon the general point; and concur with the ar- 
gument for the pursuers. 

f* Lord Robertson.'^UU Lordship slated the facts iii 
fidQK>nstone'9 case.) 

^^ In these circumstances, the pursuer brings his actidh 
of divorce before the Commissaries, libelling on acts of 
adultery committed by the defender in H^otlatid, and con- 
cluding for divorce a vinculo matrimomi. 

^ The defence, after a genera) dental of guilt, is, ihat 
tbe fntrriage was celebrated in Bugland ; that, by tbh 
law of that country, marriage i^ indissoluble except in 
Pariis|ment ; and that, as the Court must judge according 
to the lex toisi coniraehiSi it cannot pronounce sentence of 
divorce a^'nctfla fmOri^HU. - The Commissaries have 



Mtfltained the defence, and the case is now brought undef^^ 
our re? iew by advocation by Mr Edmonatone. ' ' 

'^ The pursuer has endeavoured to shew, that, by tho^ 
hw of England, marriage is not indissohible, and, as k^ 
could not be denied, that it was in Parliament alone ihat^ 
any dissolution could take place, he was driven to the ne^' 
cessity of maintaining that the proceedings in Parliaments^ 
on a bill of divorce, were truly of the nature of judicial 
proceedings. How the law of England stands as to thiil^ 
point, is not, properly speaking, a matter of argument iii> 
this Court. The law of England, like that of every other^ 
foreign country (and England, in such cases, is held to be* 
a foreign country ), is to us merely a matter of fact« Now,' 
of the fact we have the best possible evidence, for the' 
Lord Chancellor, in the case of Tovey and Lindsay, 8tat«f 
ed, that the Twelve Judges had lately decided in Lolly 'a 
case, that, ^* as, by the English law, marriage was indis*^ 
^* soluble, a marriage contracted in England could notbe 
** dissolved in any way, eicept by an act of the LegisfaK 
'' ture ;" Dew's Reports, L 125. Now, an act of Par<^ 
liameilt dissolving a marriage, is not of the nature of a 
judicial proceeding, but is truly a prwilegiuMy in thef 
strict legal sense of that term, viz. ^ An act of the su^ 
** preme power of the State regulating the rights of pri- 
" vate parties in a case, where the Courts of law have no 
" powers." / 

^' Holding, then, tliat the marri^e of the parties hav<* 
ing been celebrated in England, is, by the law of that 
country, indissoluble, we must now consider whether the 
Courts of this country are bound to decide according te 
the ieJP loci cotUractus, or whether, in the circumstances 
of the case (in which it appears, that the parties are do^ 
miciled in Scotland), they must take cognizance of the 
cause, and decide according to the laws of this kingdom. ^ 

*^ As the whole plea of the defender rests on this pro- 
position, that the decision of this case must be regulated 
by the lex loci contractus, it is necessary to inquire ia 
what circumstances a Court of law is bound to regulate 
its decisions by the lex loci, in preference to the law of 
the country in which the action is brought, and in which 



lik^aetitaU bfovglit) and in which the parties are ctomi- 
tiled^ and how far thai rule is to be extended. In everj 
question regarding the validity or effects of a personsd 
Mntracty the first object to be attended to is, what was 
}9ctum et tractatum between the -parties. If the paities 
have, bound themselves to any thing that is not contra 
benos mores, such contract will be effectual all the world 
oter, and will be enforced in every Court. When an ac* 
tioh is brought to enforce performance of a contract exe^ 
icuted in a forajfn country, the first question is, where is 
ibe ' evidence of the ' contract f The evidence of such 
cxHitract or obligation may be a written instrument, not 
according to the forms required by the law of that coun« 
try in which the action to enforce performance is brought, 
e. g. a bond not probative in terms' of the acts 1681 or 
1095 ; but our Courts would not hesitate to sustain ac- 
tion on such bond. This will be done, not from- any 
eomtfas to^the^law of>a ferieiga country, but because a 
contract so executed is evidence of the agreement of the 
parties, and that they had in view the law of the country 
where they contracted, and that they meant to be bound 
by it. 

. ^' But, although the rule as to the id: foet contractus 
is of very general application, particularly as to the con* 
atitutioD and validly of personal contracts and obligations, 
it is not universal. 

-''In the first place, it does not apply !• contracts or 
obligations relative to real esfotes* This point need not 
be enlarged upon/ 

'' In the second place, no regard is paid to the lex loci 
Inhere it appears that the parties had a different law in 
view at the time they entered into the contract. This is 
explicitly laid down by Lord Mansfield in Sir John 
Bland's case. '' The general rule" (said his Lordship), 
'' established ex comitate et jure gentium, is, that the 
^ place where the contract is made, and not where action 
'.'.is brought, is to be considered in expounding and en- 
" forcing the contract. But this rule admits of an excej^ 
'^^^ tion where the parties at the time of making the con- 
*^ tract had a vim to a d^ermt kmgdom r ^ Black. 



(oSbW dictum^ 4WBI fiptpf iIp^ 19901^ «u|jl!^^ ff (1^:4^- 
lH»a|^ {(^piBio93 of tlMk gc^t ^n4 ^Rlinep^ ]?u4fie; I few 
1101 vipw it ip th^ JigbA. Thi^ii»r ^f ja^f9 ^ Gp9ffi(4i^ 

4QfiPi^i»0f PIT cmit0$ t9m9fi^ » fi()rai0i. Iw^ ft¥$» bti^mii^ 
wnms in Mrl»i€h tM 4»itfii««l^ w<M ^fiH^ri^ ifK^ mifl ^ 

Mm^ of Httbei; mid y^t %uM^, 

f' Biaft lirno i9 amthpr tel; pf c«4p» in wU^b ^ tJ^ Mf 
fgei is ^i9f«98idfld ; I numn dio«0 cmf in Mrbiph l^<9 /ii^ 
^00 i^ cDWtmry to lb« gtoeriJ wA WMV^^^ Pikn p( J9t- 
tiiSfi. This m^y be i»«eaipli£<9^ by tbe deqiMpn/u^.Jb^ 
caie of Koigbtr Ike 06gr<»^ )6lh Jaoiiiuiy 1720> 1^19 imI' 
D(r Wttgb^ bm us 11 sbivt w J»QifU(»y wh^rQ »iiph niv- 
db^aesaKe lagaL Jlf«}tbsr> ibe piifclMmy. imu* th^.I^gilii^ 
.of H' a«f Q«4iaip t» ^n /<« toii weie 4«nied ;. iHAfti^ 
Court beldy that the dominion assumed over the bib|(Q> 
wd^Mb^t liKW, being in it«ilf' uigii9lt» cf^uli) 190.1 kp sup- 
pOi(t«6l in this ^UQlKy to aWi/^iiM>f|.ilpi> ji{4gfil9»^pi^ 
^^ding 09 tbe seme .prin^pies, wee pronouiif^ m ^w 
land in the case of Somerset. Neither WPUM om'.Coiirts 
p«jF 9M9r ^€ifaq| to. the to, /ei». where it |¥a# i;«»^a 1 ^iii^< 
9f|pr#9y ii|i)i^ it was iiwoeiistftt. mtkiftm* J^^iigftm^^^ 
where it was contrary to the great andianflli«i^tall,pfiih 
cip^of piibli^ l?w* I m»i POt MX that I d9 ie^^t* mean 
iii«^in9iim(Bmblo ctaea ofvlawi Wbicbffire ipftsn4<^ lor tbe 
: rcgltiiitiop o£ «i«ltei% wbii:b 9«!e w ^^uselves to 9 perlain 
eat«iit,iiidiffer|»t, bia suojipubbc liuyRs as; affect tfoe^io^ 
um^'Qf i^eli^P^ >aQd moimli^t «pd ^e .genec^l w^« 
^bf iogrof aoc^ely.. Ji i% qMite« i«c»ii8i«|0n| yvitbieveigr^idea 
pfS^d^rgpiQBViwent^tp^iiMppottetJ^Ati ifaiiiaMis^o ouc^ijwn 
l^QuMpy, i|ib«A of lUsr Jaii <iiwerJ{»tioi^ ai& .t^ gj^ve we^ 
tb» i$r«i^ ^f fAiy. other, iG»u«t«iry^ isbateyer* 

^* Wi^'M)mre«»QWiata|e4 «»y h«> JfBchu^.ta.tlie^foI- 
lowiilgipf^IiOQiiiiHA: lifyi'fiha^: tho r^fudnmiisk m t^ 



lif forende to the hw 4hf « foMigii OoMtrfi^ but k feiuic^ 
on the l€(gal ptesutaiplkiPy that the r|»9fiibfr hed hi vi^^ tbft 
law of the country where the eoMMt waft espQ^ribpclp a^ 
i^tended'to biad tbeattelYOI acepttlii^iy. S4» 'IakI the 
Wplidatiba ef the ^ iM^iheugh'geDeririi is not uaiye^sl^^ 
Wkat it does vet take iplaee as^ to eontmcta j-eletive Mn reel 
ertated. lUiat it does set tfike^plece ^her^ the p«rii69f K| 
thib time -of Mfering latQ the eeittiiadl^ h«} Ihe law of 
flltt)ther titi^doin in new ; or where th^ te /e<» i» i«r itfeU 
mgwBt or iontrm bmios viem, or jbontiary to ib^ (^hUo 
liw of the State as fegiapdiag the intjerasts of religiw p^ 
:pftlralh jy eir the gteerat ^1-betag of meiatf^ In ehbrl^ 
llie Mb km is not of Mhrersal ttfl^lioatilniy but vlay^ ct 
niiy no^ ie a^pSied aceordiog to^ the mtiftfe of tlie eo^ 
tfottf atf it may be effected by the cireiiaisttioes I , haver 
ntentiotieth 

; ^i^J^rmgefaekigitntirelyap^sondcoiisffiii^ 
kararyiM thoagfat that the less Iteiteast hefesertml(|o.:hi 
fgp mLudm m every ^estiofc tUat aiisea Relative! to k^ . fiiM 
It #tlf he obfffervedy that oiirrhige ia a contract sui gtnem^ 
^ittt dffiei'ingy in^ aen^ req»eets/ firoat all other oontisiclli 
ml that the rtdes of law which ase apfiicaUe'ift^iqKmad^ 
l^f Md enferdiig. erther coitiads^ niay notapply tothif^ 
TOSf ceutrflct of marriage ia dbe inost imperttet ^ all b^ 
Amta' trsflb^btidns.^ It is the very basis' of the whole fabric 
e# civilised tfoeiety; The tt^m of aaamiige is: Juris gm^ 
lM%and thafeuMhitidn elf it^ Hke that of ail oAer ce»* 
tnldt^y restt ov the oeos^ of parties ; hal in diners front 
Mier contracts in this, that the right8> obligations, or dn* 
tilt, arkitog front it, are not left Oatiiely to bto ftqpdated 
ly th<^ asgreemekitr oF jawties^ huf are/ to a ttertain essHnt^ 
lunttelps of mankipHl <krgnfaition^ over irtrhieh- Ihe partien 
hmti no coat#di^ bf itay iteebratioo bf their wiH ; it eoth 
ftrs the tfMaydf fegMnsaoy oai^tld^en bom in wedlaek;i 
ifOh aU the tfo^tee^ e miri iighcs^ dnties^ ami privilegeHi 
^MmoO arisihg ; il gtVei^ aise* to^ lAie refartions of coosaiigiii!* 
ilf^ and affinity 9 iir shorty it p0Hade» the whole sjptent of 
i^^ seeie^. ^ike othev ooatMcts^ it nmnot^ ini gene^ 
n\f amongst civilized nationsi be diiMlved by iimtual con- 



ient J And it siitaAits ifr'MI ford»/«feD «M«6itgh^dfi^df 

the parties should be for ever rendered incap(ibk/^'i& 
the case of iitcterflfble iliMntf y, br the like/ firbm pe^orm- 
ing; his part of the iilUtBai cotitUBct,' ' 

*^ No wonder fbat> the "rights, dfst^ta, and obligsitknitf^ 
artsiog from so important a cohti^et; ishouid not be ieftto. 
the discretion or capriee of the contracting parties^ btit 
should be r^iriated^ in many important parttctiiars, by th^ 
laws of etefy civilized country ;^ Bnd"duth laws oinst bfe 
considered as forming a most essential part of thie pubHtt 
law of the country. As to the ctmsthation of the^iniMi 
liage^ as it 'is merely a personal consensual 'doi^^it^^ 
must be valid everywhere, if celebrated accorcBng'td tb^ 
lex hci; but, wiib regard to the rightis, dnttes, and obligaf^ 
tionsy thence arising, the law of the domiciflbnst b^ 
looked to. It must be admitted, that, in every cd!un^, 
the laws relative to divorce are considered ^s df the^^iit^ 
moat impor^nce, a» public laws affecting the dc^t^i 
interests of society. With us thef law^ relative' to- iififvcM^^ 
are founded on divine authority. How cau a by^^a 
withdraw himsi^lf from obedience' to* such laWsT. Are 
these laws relaxed as to a person domiciled in Seotia^^ 
because bis marriage is eootracted in ^'country where ^he 
law of divorce is^fierentf If two' natives of Scdtland 
were married in Fvance or Prussia, a«^cordiiig to.Aela^l^. 
of those countries, the marriage would no doubt be v^fid 
here, but would they be entitled to' c^me-bto^ the G(ith* 
missary Court, and insist for a dissolinion a irincuie tnatri^ 
mmii, merely because their tempers were not suitat>le^ 
which, in Francfe, Was a ground of. diVorce, or for any pf 
the oumberiess reasons for dissolving a marriage which aliet 
allowed by the laws of Pnissia ^ But^'tf we wouldlofdf 
fiscen to the iex Iw when it facilitates divorce tp a degreir 
which our law considers at inconsistent with the best in^ 
tereslsof society, and as not warranted by the ]>ivitt^Ia#,^ 
on what principle are we to give efiisct to the l^ lot! 
which prohibits divorce, evetiadulterii cauHi, Aoughp^ 
mmedin this country under the sanction of tbe DivSbit 
tew i I agMe eKtirely with- what m wielt ^l^resaed by tiM' 
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UiB^owy»9aBkp,Ap9kD^ to hiU of advAcition'^ofr £dm<»> 
|9tQpe, p. 9. ♦'• • 

..ff^It is said, that, io every cootrael, the parties bind 
Aemselvesy not only to what is expressly stipulated, bnt 
^laq.tp wbat is implied in. the nature qf ihercontract, and 
ik^% these stipulaliona, whether eipress or implied, are 
not affected by aoy subaequent chan^ of donaieii. Tina 
loay be true io the. geperai case, but, as already noticed^ 
^qarriageiaa cootraot $u% generis, and: the rigbis, duties, 
aud obligations,. which. arise out of it,. are matters of so 
|](mf:h 'importance to the well-being of the State, that they 
are.Jregiijiated, not by the private contract, but by the pub^ 
lie laws of the State, which are imperative on all who 
aure:domiciled. within its. terntory. If aiman.in this coun^ 
try ya^te to co^dfine^his Hufe in an iron cage, or to beat her 
iKi^ a cod of the thiolgieas of the Judge a finger, would it 
\ff^ a justification, in aay court, to allege that these were 
pqwers vi^hich tbejs^w of faglandiCopferred on a husband^ 
9q4 that be was ientitled.to the exercise of them, because 
bifjmirriage bad been celebrated in that country I 
,, *^ lO 8)]^)rt,< although a marriage which is contraeted^ae^ 
GQrdiug to the lex lUfiif wiU.be valid all. the world over^ 
kxkd although many of. the obligations incident to.it are 
leift to be regulated ;soUly by the. agreement of the parties, 
yef^ mfwy of. the rights^ duties^ and obligations, arising 
(rpn% ijL:are sq important to the best interests of morality 
ai)d.g09d. gQv.erqment,.>th^t tb% parties have no control 
Qver them, but they are iCiegulated and enforced by the 
public law, which is imperative on all who are domiciled 
^'itbMO^itsji^isdictioPf andr which caunot be controlled or 
aJQFected by the circumstance that the marriage was cele* 
b;;^ted, \xk a., j^ount^y^ wher^ th^ l^iv. is, differenti la ex« 
]IQundiag.9r.^l^fnr^ng.a;^p»|fai:t entered iato iaa foreigii 
co|intry, and exepme4 acpoiidii^ toj the k^wsof that coum 
US9>jefpxA will beipi^Aolhfi/^^oc%asitlie.«o«tract is 
f^ijien^e tl^it.tbe, pa^ti^ ,<had iu view ..tW>. Jaw «<of the 
^ll^iip^y, s^nd mei^nt t^bebouud by lil'; )butm parly rwho^ 
^ ^dQu^iciiiad .here, capQpt Im p^ff^ted.t^i imiiort into dbia 
icp\itttry a law^peculuyr^; bis^ ojirqi^ Qas^^aiiid.wbk:hi9 io^ 
ippposition.to those .great and : important public laws 



4fi» AwrBvwm. 

wtiOk eur IjqfkhMe bM IfcU tb W teMidlf ooi^ 
nected with the best interests of society. 
.. '' Forbes's eiise is differeii^ from thtt of Edmonsiotie. 
Tbe jMirties are tetives of Irefamd ; tUcy were doiniciM 
ill tha^t cowitry ; they came to SootlasA; as fiir as appfeaid^ 
merely for the purpose of bfem^ married in this coiintfy ; 
tbe^ remained only for ti few days^ and then Returned to 
Inland. At the dtstioee of many years the defdnder 
came to Scotland^ and there oommitted acts of adidfeeiyp 
on which this action bf tiivoree a vineuh is fomded^ 
AMiottgh the marriage was celebrated in Scollandj ye^ 
IB ibe circmnslances stated^ parties must be presumed tu 
hate had itie law of Ireland in view in every midg rdativaf 
to the rights^ oUigsitionSi add duties, arisiiig from th« 
siaim of marriage ; Sk2^ I see iio evidence that the defend 
dar had such a resideiice in this ctetdtry Ms to create Ur 
jurisdiction raiiot$e domicilii. 1 doubt uwch| ivbeAier m 
Tfteidetaoe in Scdtland, and cbmdiitting addltery thcsre^ for 
ike purpose of creating a jurisdiction iti ibe eourU <rf tbitf 
country, which th^ would not otherwise have bad, wouki 
not be a fraudulent device to ekide or defeat tbe law of 
that country to which the partite are aiil^dct. 

^ Neither ii there evident of tbe domicii in thebiMf «f 
lievett ; and in both cases die dobicil mtitft regiddte. 

*' Upon the whole, I think that Edmonstone's case GU{^ 
to be r«iftted to the Gomasisiteriei^ wilb iifstrottions tai 
proceed iu it; and tha^tin the other two caste^ Anat 
ought to be lartfadr an^fuiry as to tbe doitiitil^ 

* 

** hsrd Bfffiii^yiie.-^This is a ^piestiM of int^nitftidted 

jhhit* 

"* li is ^d| Aat, by itle liNr of JBngUbd^ AvL^rk^si i^ ii^ 
dissoluble. I take that for ghuiled. The cpMoihi M diif 
Twehrei Jttdgea ie decisive u^ tbe pKiiitt. 

<' But on what grouad is iifiarriBge iildUtokble ia E^j;^ 
land ? It is said by thtf drfebdt^r, thaft its ihldialoliiA^ br 
fort^ed by tbe terdis of the agreement, th^ piiifies fakkif 
each oiitei* far husband and wift till death do Ihcfbi pdrii 
But I do not think thia a just view^f fk^ teib^h ie^d^ 
eeife tbe r^M ot Ad pinissi «lliu% fiftdi mUiiM(fii hf 
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the law of England^ and the maxim of the indissolubility 
of that relation there^ to rest^ not on the individual will^ 
or the agreement of parties, but on the law of the coun- 
try. One proof of this is, that marriage was held indis- 
soluble in England before the marriage act. Another is, 
that the English apply the doctrine of indissolubility to 
all marriages, wherever celebrated, by whatever forms, 
and in whatever words. The same principle, of holding 
the rights of the parties arising from marriage to be regu- 
lated by the law of the country, holds in Scotland. A 
Scotch Court w6iild not regard an agreement that the 
niarriage should not be dissolved even for adultery. 

*' It is a natural consequence of the intercourse taking 
place among civilized nations, that the Courts of law pf 
one country must often feel themselves called upon to en- 
force rights arising in another, and, in doing so, to judge 
of and give effect to such rights, not according to the 
laws of their own country, but according to those of the 
country in which they had their origin ; though they qan 
only be bound to do so in so far as is not prejudicial to the . 
legal policy of their own. On this las»t ground, questionf 
respecting land rights are judged of by the law of the 
country in which the lands lie. But it may often be just 
and expedient to give effect to the laws of the foreign 
country, with regard, not merely to the constitution of con- 
tracts, and many of the claims arising from them, but, in 
general, with regard to all personal rights, and, among 
others, to the civil claim of reparation arising from injury 
or crime. 

'^ Though the origin of niarriage is contract, it is in a 
different situation from all others. It is a contract coeval 
with, and essential to, the existence of. society ; while the 
relations of husband and wife, parent and child, to which . 
it gives rise, are the foundation of many rights acknow- 
ledged all the world over, and which, though differently 
modified in different countries, have everywhere a legal 
character altogether independent of the will of parties. 

** When such a question as the present occurs, in judging 
i^hat law ought to be applied to its determination, it is 
importaiit to consider, not merely the place where it arises, 

c c 
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but the nature of the i-igbt sought to be enforced, and the 
situation of the parties. This is not an action for obtain- 
ing implement of a marriage ;— -quite the reverse. It is 
an action for its dissolution. And the wrong on which 
this action is founded was committed in this couutrj. 
We might perhaps apply the remedy of our law, even if 
the wrong had been committed in another country ; but 
the case is much stronger when the wrong has been com- 
mitted in our own. 

*^ In this case of Edmonstone, the defence is, that the 
marriage was contracted in England. But, though the 
form of the constitution of this relation must be judged 
of by the lex loci contractus, we must look for the obli- 
gations resulting from it, to the place where the contract 
IS to take effect. Here the marriage was contracted by 
parties occasionally in England, but whose permanent 
and natural residence was in Scotland, and who, accord- 
inglyi soon after the marriage, came to Scotland. This 
is truly a Scotch marriage. 

*' I have already expressed my opinion, that the rights 
arising from the relation of husband and wife, though, 
taking their origin in contract, have yet, in all countr^,a 
legal character, determined by their particular laws and 
usages, altogether independent of the terms of the con* 
tract, or the will of the parties at the time of entering in- 
to it. £ven had the parties been natives of England, and 
resident there at the time of their marriage, if they after^ 
wards came, from the acquisition of property, engage- 
ment in business, or otherwise, to acquire such a perma* 
nent residence in Scotland, as these parties have confessed- 
ly done (thougb I would give no such effect to a transient 
and occasional residence), considering them as, from that 
residence, subject to the law of Scotland, I should cer- 
tainly hold, that that law must regulate the duties and 
rights arising from their standing in the relation of hus- 
band and wife. And in that view I should bold, that the 
English maxim of indissolubility in the case of such par- 
ties, permanently resident in Scotland when the action 
was brought, and the adultery stated to hive been commib-> 
ted, could be no ground for our Consistodal Court refus« 
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irtg to sustain action concluding for that remedy which 
our own law affords to the injured party. And still less 
can there be ground for their doing so in the present case^ 
where^ though the marriage took place in England^ yet^ 
as it took place between natives of Scot] and, during a re- 
sidence merely transient and occasional, it must, in the 
contemplation of law, be considered as a Scotch mar- 
riage. 

" We enforce foreign law when it is not injurious to 
the interest of our own country. But ihe rights founded 
on the relation of husband and wife, constitute a very im* 
portant part in the internal constitution of a state, and 
one with respect to which we ought not to surrender our 
law to that of our neighbours. And in this case we have 
this farther reason for refusing to do so, that we thus ap^ 
ply the law of Scotland to parties who, at the time of the 
marriage, meant to reside in Scotland, and defeat an at* 
tempt to defraud and to elude it. 

*' Certain proceedings, in the cases of Lolly, and of 
Lindsay against Tovey, seem to have excited' alarm. In 
the case of Lolly, an Engliiihman, divorced in Scotland, 
and marrying again in England, was, by the Twelve 
Judges, found guilty of bigamy. But, in that case, those 
learned persons had no occasion to look farther into the 
international law, than for that piarticular case. Lolly 
was making an engine of the law of Scotland to defeat the 
law to which he was properly amenable. I presume the 
Jiidges did right in that case. But I draW no inference 
from it as to their opinion on the general point. In the 
case of Lindsay, when the marriage might prove to be an 
English marriage, and when it was not from actual resi- 
dence, but merely on the ground of a constructive legal 
domicil, that the defender was held subject to the jurisdic^ 
tion of the Scotch Courts, eVen when the action was 
brought, the House of Peters properly retnitted it to thii 
Cotirt for reconsideration. But npthii^ which passed in 
that case can be held as decisive of the present question. 
' ^' There is a material distinction between the case of 
Edmonstone and the other two cases. In these two 
ei^es an attempt is made to defraud the law of t|ie foreign 
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Bation bj ours. I do not thiok that, where an Iritb 
couple come to this country for a few weeks^ their permar 
nent condition ought to be r^ulated by our law. J vie\f 
the case of Forbes, though the marriage was contracted in 
Spotlandi in the same light as the case of fidmonstone. 
The parties came to Scotland in order to marry, and ink- 
mediately to returp to Ireland. That is to beheld an Irish 
marriage. 

'' As to the domicil necessary, there is a difference be- 
Iween a permanent bona fide residence, and a short resi- 
dence for the purpose of founding jurisdiction. What s,^ 
tiidence shall be held necessary to regulate status, depemU 
not merely on the time, but on other circnmstances. 
li'here is a distinction, in this point, between claims of pe- 
cuniary reparation, or such rights, founded on contract, 
as are left to be regulated by the terms of the contract 
and the will of parties, and questions respecting those 
rights which are the natural and legal consequences of 
personal relations, though constituted by contract. . 

'' lA>rd 6/eii/ee.— This may be viewed either as ir 

ftuestio statuSf or as a question upon a contract ; though 
rather think it is the former. 

** A contract entered into according to the solemnities 
of the law of the place is recognised in this country. But(, 
|f any thing is craved to be done by the Courts of this 
4^ntry, de die in diem, upon such foreign contract, which 
is contrary to our law and contra bonos mores, it vvill nqt 
bave effect given to it. In the same way, in questions o/ 
legitimacy, or the like, we treat foreigners as we treat our 
own people, if the marriage was contracted according to 
the law of the place. But, if we do not acknowledge the 
status claimqd, or acknowledge it only to a limited extent, 
the foreign party would only get execution according to 
our law. We would hot imprison a married woman in 
Scotland for debt, wherever fcbe was married, though sh^ 
might hdve been imprisoned by the law of the country ii^ 
which she was married. In general, we pay attei^tion to 
foreign status on the ground that^ if those things, or the 
equivalents of those things, which have constituted that 
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status in the foreign country, had been done here^ thej^ 
would have constituted that status here ; and, where thi» 
does not hold, we do not acknowledge the status. We 
would not acknowledge a foreign marriage not allowed^ 
here. If, for instance, an adulteress divorced in Scotland,' 
should marry the adulterer in England, I think that a son 
of that marriage w ould not exclude a daughter by the pre^ 
i^ious lawful marriage. At the same time, if there had 
Been a divorce in Prussia for adultery, a marriage betweei^ 
the adulterer and adulteress might be lawful here, because^ 
the act 1 600 had never attached to their case to prevent 
aath a marriage. - 

' ♦* The question of the dissolution of marriage depends 
upon nkich the same principles as whether a marriage 
•hall be held to be valid or not 

' ^*^ Taking it as a question of status, why should the 
rights and -legal remedies of the parties stand upon a dif* 
ftrent ground, according to the country in which the mar- 
riage was constituted ? We give the remedy of divorce for 
adultery, because the parties are husband and wife, and 
not with relation to the constitution of the marriage. 

** Even supposing it merely a personal contract, we 
come to the same result. In general, fore^n contracts* 
are acknowledged by our law. In such contracts, a claim 
2^ sustained in the Courts of Scotland tor iudemniticatioii 
for failure in performance, or to compel performance de 
die in diem. But, if we suppose a foieign contract not 
acknowledged by our law, we would distmguish between' 
action for failure in the foreign country, and action to 
compel performance here, in some countries a game 
debt may be obligatory. If such a debt, contracted in 
such a country, were sued for here, we would decern for 
it. But, suppose that a gaming copartnery were esta* 
blished, if that be allowed in -any country, in an account* 
itig between the parties, though ^'e might decern here for 
sums which fell due before the adventurers came to Scot- 
land, we would not decern for protits> arising in Scotland, 
€i g, for bets at races in Scotland. 

• ** Upon these principles, I have no dbiibt that the pur- 
'Siieri Mr Edmonatone, is entitled: to apply to the law of 
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Scotland for redress, particularly as the wife belongs to 
Scotland. 

'^ With regard to the other two cases, I have no doub^ 
on the other hand, that the action of divorce ought not 
to proceed iu them. It is true the contract was, in these 
cases^ entered into in England. That, however, is of no 
moment, if the parties be truly domiciled in Scotland at 
the time of the action. But the objection is, that neither 
of these pursuers is in circumstances to apply to our 
Courts for our remedy. 

" Foreigners are not entitled to demand judgment on 
matters not meant to be explicated here, but elsewhere. 
As to questions of debt, we go as far as we can to re- 
cover a claim by one foreigner against another, if we can 
attach the debtor's goods jurisdictionis fundanda causA., 
But, even in such questions, our interference in the case 
of foreigners has limits. Suppose two foreign merchants 
come to Scotland, having involved accounts against each 
other ; that the one brings an action of accounting against 
the other in this Court ; that they then both leave Scot« 
land with their goods, and appoint mandatories to cal'ry 
on the action in their absence ; I doubt whether we could 
continue to entertain their action. In like manner, I 
doubt much whether we could sustain action by a French 
butcher, or other tradesman, against one of the French 
emigrants whom we had in this country, for contractions 
made in his own country after his return to it, founded 
upon an arrestment of some trifling article which he had 
left behind him here. But, viewing this as a question of 
status, it is very extraordinary to bring aii action in this, 
country^ in order to ascertain a status to be held in ano-r 
ther country. For instance, in the case of slavery, if the 
slave be in this country, we would not suffer him to be 
treated as such ; but, if the master should be domiciled 
here, we coutd not sustain action at the instance of the 
slave, who was resident in the West Indies, carried on 
by his mandatory, for declaring his freedom. Now, these 
two pursuers have no prospect of residing in Scotland ; 
and what title have they to insist here to ascertain vl status, 
which they have no prospect of applying in this country \ 



I ^ill not pretend to set down the precise limits of the 
circumstances which would make such an application' 
competent, as domicil, prospect of residence, &c. But 
these two are extreme cases. The parties have no con- 
nection with our laws. Their object is to live as unmar- 
ried persons in England. On the mere possibility of 
their coming to this country at some future period, I do 
not think we ought to interfere with the law of another 
country. If a Scotch couple were to disagree here, and 
to go to France to get themselves divorced for incompa* ' 
tibility of temper, and to be divorced accordingly, and 
then to come back to this country, and to be married to 
other persons ; in a civil question as to the validity of' 
these new marriages, I would not hold them good, as, in 
the rircumstauces of the parties, the law of France ought 
not to have been applied to regulate their status. 

*' I therefore think the judgments of the Commissaries 
right in the cases of Levett and Forbes. ' 

'* As to the douiicil of the defenders in these two cases, 
a residence of 40 days does not seem enough in such ques- 
tipns, though it is 30 in ordinary civil actions. 

*** The Lord Jtistice*Clerk.''^The question to be de- 
termined in reference to the decision of the three cases 
now before us, is of deep importance to the law, as well 
as to the parties concerned, from the aspect which it has 
assumed, from the manner in which it has been treated,' 
from the disquisitions in }aw to which it has given rise^' 
and from the consequences which may follow from it to 
many, besides those immediately concerned in it. 

*' From the first, it appeared to me to require th/e most 
deliberate attention. 

^' When the power of the Consistorial Court of Scot- 
land to divorce a vinculo matrimonii betweeu parties who 
bad been married, or were supposed to have been mar- 
ried, within the operation of the law of England, was first 
remitted for reconsideration by the House of Lords, in 
the case of Tovey and Lindsay, 1 suggested, that it should 
be deliberately considered, and, with a view to taking the 
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oD^ions of our brethren. * That case was terminated by 
the death of the pursuer. 

' '^ The point was again brought under notice in the case 
of Gordon and Pje, though under the unfavourable cir- 
cumstance of being coupled with another question, viz« 
the right of the public prosecutor to appear as a party ; 
apd the same course of deliberate and thorough inquiry 
was proposed. 
• *' But the present cases having in the meantime occur- 
red, in one of which, the judgment of the Commissaries 
was directly challenged, and supported by two parties 
apxious for a decision, and the other two cases being also 
advocated at the same time, though the defenders did not. 
appear, they were made the subject of a hearing, ordered 
hfiiore the whole Court; which led to a most able and 
learned argument. Thereafter, memorials were ordered 
QQ the whole case, on which, after receiving the opinion 
of the ten other Judges, consulted on a general question 
of law, we are now to decide. 
' *' It is necessary for deciding these cases to keep the 
peculiar circumstances of each in view. [His Lordship 
stated the circumstances.] 

** In proceeding to state my opinions upon these seve- 
ral cases, I have to observe, in the first place, that, in re- 
ference to all of them, the reservation or qualification in 
the deliberate and unanimous opinion of the consulted 
Judges, appears to me to be a most indispensable preli- 
minary. That there must be an undoubted jurisdiction 
dyer the parties who are called in such an action, arising 
from residence or domicil ; and that there must be no 
collusion between the pursuer and the defender, either 
establi&hed by direct evidence, or necessarily arising out;^ 
of the circumstances of the case ; that there must not ap- 
pear the slightest indication of an improper understanding; 
between them, or any want of complete bonaJideSf when, 
founding on the wrongs committed within Scotland as a 
groti^nd for divorce; are views, that, under every aspect 
6t these cases, have appeared to be indispensably re-: 
qiiisite. 

'' In the case of Edmonstone, the jurisdiction of the 



Commissaries i^ fully aQd didtioctly acknowledged* Id* 
deed, if the parties in that C9se are not amenable to il^ ib 
is impossible to ^ay who are. 

. *^ With regard to the ca^.of Leoeti, the facts, as apn 
pearing from the proceedings already noticed^ are a fiiiA 
of a house and property in Bngland, followed by a loB(p 
continuaiKe of resicknce in Scotland, for months, if not 
fpr years, and accompanied (as I understand) by personal 
citation. On what ground it could be urged (but I see 
not even a doubt of, it), that a foreigner had not thereby 
acquired a domicil, so as to render him amenable to.a&j|» 
Scottish jurisdiction, it seems difficult to imagine;, 
. ** In regard to. the case of Mrs Forbes, in the same way,^ 
it is stated, that her husbaiid, who had been in the army^ 
had, previous to citation, resided for a considerable time 
in Scotland. And, thdugh doubts of different descriptions^ 
as to the purpose of such residence, seem to be laid as the 
basis of the judgment of the Commissaries, yet the fact of 
its being sufficient to constitute a domicil, to the effect of 
establishing ordinary jurisdiction over him, does not seem 
to be controverted, nor can legally he so. This is settled 
in the opinions of the jurists* ^' Fro subjectis imperio 
** habendi sunt omnes qui intra terminos ejumem reperiun^ 
'' tur sive in perpetuum, sive ad tempus ibi commorentur^ 
*^ per 1. 7, i 10, in fin. de iuterd. et relig." And Mr Er- 
skine lays down the same doctrine, book i. tit. i. § 2^ ; 
** Nor are they (laws) obligatory only upon the natural 
** subjects of the state by birth, but likewise upon tlimt 
'f who nre merely temporary subjects by residence, for the 
*' civil rights even of foreigners, must be determined by. 
" the laws of that country where they reside for the time^'' 
'' Now, if such is the actual fact with regard to all of < 
these parties, that, at the dates of their regular citations, 
they were amenable to the Courts of law of this country^ 
as well ratione domicilii, as ratione. actus vel delicti, andr 
if no evidence of improper eollusion has either been nd^ 
duced, or appears necessarily to arise out of the circum- 
stances of the case (and none have been condescended on), 
the next inquiry is, have the Commissaries done right ia 
dismissing their several actions aa incompetent? 
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^ The defence naaintained to be valid in regard to twr 
of riiese cases is, that the marriages sought to be dissolved 
were contracted in England, and that, as that union is 
there indissoluble, eicept by an act of the Legislature, the 
fejr loci contractus must rule the decision, and our Consis- 
torial Court cannot pronounce decree of divorce, although 
die parties are clearly amenable to its jurisdiction, and the 
wrong, for which the remedy i^ sought, was committed 
within its territory. 

^ In the third case, though the marriage was de facta 
celelytited in Scotland, and by a Scottish clergyman, yet, 
as the domicil was truly at the time in Ireland, it hat 
been dealt with as a marriage there contracted, and the 
same judgment in effect applied. 

^ On the fullest consideration that I have been able to 
give to this question, I have formed the same opinion as 
the ten Judges whom we have consulted. 

'^ In submitting the general grounds on which it rests, 
I think it unnecessary to enter into any extended disquisi* 
tion with regard to the peculiar nature of the relation of - 
nah*iage. Such inquiry appears to be of importance to 
Ae determination of the present question, in so far only 
as it establishes, that the relation of married persons, 
when viewed as a contract, is one juris gentium, creating' 
important consequences as to personal status, and confer- 
ring many important lights on the parties, which are en- 
titled to the protection of all civilized states, " quatenus' 
'' sine prejudicio indulgentiumjieri potest,^ 

** it 18, however, a contract sui generis, and, as consli* 
tnted on the basis of a ^' consortium omnisvita, divinarum 
*' hwnanarumque rerum communicatio," it possesses attri- ' 
bates that do not belong to an ordinary contract. 

^' It IS when viewed under this aspect that it appears 
to me to be unsafe to apply to this contract, which con* 
atitutes such important relations, the same maxims and 
principles of international law tluit are applied to con- 
tracts of an ordinary nature^ 

** In every question with regard to the constitution of 
the relation of marriage, and which is in reality a question 
of fact, we must necessarily be led to inquire what is %h% 



la^ of the place /where it; was entered into, and to give it 
effect. But when the reUtion is clearly established be* 
tweeq parties who are resident within the territory of the 
competent Court/ and when a complaint is made of a 
. breach or violation of that, contract by acts or wrongs 
committed within thaj territory, and when redress is 
sought for, it is altogether a. different question, whether 
that remedy which the law of the domicil, as well as of 
the delict, affords to all others, is to be denied,, and Ae 
parties thrown back, because the law of the contract does 
not authorize it. 

/' That the other relations effecting status personarum 
are not so dealt with, even when they are supposed to be 
bottomed on contracts perfectly lawful where entered into, 
is clearly evinced by the prinqiple of the decision in the 
case of Knight and Wedderburn, which denied all effect 
to the relation between the master and slave, or obliga« 
tion for service for life, although perfectly warranted by 
the law of the British colony from which the parties had 
come, on the clear and obvious principle, not only of the 
injustice of the contract, but its repugnance to our laws 
and institutions. 

** In like manner, there cannot be a doubt, that if, in 
regard to the relation of parent and child, there existed in 
any modern state any institution similar to the patriapo* 
testas of that of Rome, the natives of such state \|ould not 
be permitted to exercise here that which might be lawfulr 
]y u^ed as their privilege at home. And so in the case of 
guardian and ward. 

** On what grounds, then, is it to be maintained, that, 
in reference to the relation of marriage, and particularly 
in a question writh regard to the fundamental violation of 
it, a different principle of decision is to be applied ? 

/' Such question, when raised for a dissolution of mar- 
riage, is in fact a quasiio status^ and, if other questions of 
staiMf are dealt with according to the law of the domicil, 
why is a different principle to be applied here i 

** When the marriage is undeniably established accord- 
ing to the law of the country where it was entered into, it 
must entitle the married parties to the same rights and 
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privileges in thw country (when amenable Co die jurisdie- 
tion of its Courts of law), as are enjojed by its own iaba- 
bitantSy as to all civil rightti, agreeably to the clear opi- 
nion of Erskine, already referred to. 
' ** The duties arising from the state of marriage, are not 
it the arbitrary disposal of the parties themselves, but are 
due to the community and sbciety under whose laws they 
live. 

' ^ To suppose that persons coming within tbe territoiy 
of a different state, import alongst with them the wholi 

Secttliarities of the law of their own, and are entitled to 
isist on having effect given to them there, however re- 
]>ugnant they may be to the law of the country of their 
I esidence, is contrary to every rational principle of general 
jurisprudence, aud has not been shewn to be supported by 
aiiy state in questions of this nature. 
' ^' But to come closer to the argument of the defender^ 
it is said, that, as marriage by tbe law of England is in- 
dissoluble, and her's was contracted and celebrated there, 
it must be judged of by our Consistorial Court (though 
possessing jurisdiction), by the /ex hci contractus^ and, 
that the law of Scotland, which authorizes the granting of 
divorce a vinculo matrimonii on adcoubt of adultery, can- 
iiot apply. 

' <' This position is supported on what are maintained to 
be the principles of international law, as well as of tbe 
$omiia8 that is due from one independent state to another. 
** The defender states, in point of fiict, that no mairiage 
can be dissolved in England on account of adultery, by 
any Court of law, it being only competent by an act of the 
^Legislature, and that all that the Consistorial Court can 
do is, to pronounce decree of divorce a mensa et thoro ; 
and, in support of this statement, reference is made to the 
tste decision of the twelve Judges in the case of Lolly. 
- ^ It is farther said, that, by tbe express words of tb^ 
marriage ceremony in England, parties agree to an indis^ 
soluble union '^ till death do tliem part/' 

^'With regard to the fact, what is the law of England, 
I am not at all moved by we argument of the pursuer, 
tfaat the proceedings in Pitfliattient relative to a divorce 



l£U are to be viewed as of a judicial natulv, or at if tb? 
L^islatikre acted at a Coilrt of law, at tbe relief it afforda 
canaot be obtained by judicial process in that country. A 
law is, in &ct, made for each particular case. 

^' But it is material to observe, that tbe application for 
such lelief proceeds always on the statement, that the 
jparty complained of has, '^ by her adulterous behaviour^ 
*^ dissolved the bond of marriage on her part/' 

'^ In the same way, the relief or xemedy granted in Doo 
tort' Commons proceeeds oa the same principle, when ik 
decrees a perpetual divorce a mema et thoro. . This is, na 
doubt, short of the remedy which our law has, for a Idng 
period, granted on account of similar wrobgs. But aft. ia 
evident thai both laws proceed on the fundamental bati^i 
that there has been a total breach or violation of the co«h 
tract by one of the parties. 

** The position, then, that marriage is, in England, ia^ 
dissoluble, in every sense of the term, or rather that thb 
union of husband and wife is, from the very nature ah4 
CerjQs of it, to last till death shall them part, cannot be 
received without the qualification above noticed. 

*^ That the words . of the ceremony are entitled to, aft 
regard, as creating any penOaal . agreement or covenant 
that a dissolution of the unions oi: even a divorce a^vmcnlo^ 
nuUrmaniif in the event of adultery, shall never besought 
for, is obvious, from various considerations. 1. It is irii* 
poskibje to suppose that such an event at all entert into 
the contemplation of parties. They can mean nothing 
more than to enter into the obligation as constituted by 
law, and never look to the event in question. 2. The 
competency of suing for and obtaining divorce a mensa H 
thorof is not in the least affected by the alleged personal 
' engagement, while the nature of that remedy, by putting i 
Anal termitiation to the whole of the matrimonial relation 
{xhor^ only of conferring the power of marrying again), is 
entirely inconsistent with the vow of perpetual union till 
death shall them part, so much relied on by the defender. 
Parties no longer cohabiting are finally aeparatedi 8. And, 
at. any rate, the undoubted right of applying* for a total di- 
vorce (o Parliament shews that there is no bar created, by 
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the nature of the pereoaal contract of parties^ to the ob- 
taining the full redress afforded by our law, as the Legis- 
lature can never be presumed to grant that redress from 
which a party was precluded by positive contract. 

*^ The result, then, of this stale of the law of England, 
which isa muoicipal institution, resulting from nationalpo* 
licy, is merely this, that, for the grievous wrong sustained 
by this fundamental breach of the marriage-contract, re* 
dress of a limited nature only is afforded by its Courts of 
law, and that a total dissolution of the union of the inar- 
ried pair may be obtained by act of Parliament. 

^ But, if the parties should afterwards enter into this 
country, and become amenable to its jurisdiction, the 
Courts of which are de jure entitled to decree a total 
divorce for adultery committed within its territory, there 
IS, in my opinion, no principle short of the surrender of 
the supremacy of our own law upon which the redress 
that is competent to its own inhabitants can be with* 

held. 

'' This appears to be the fair view of this relation, whe* 
ther it be considered as a contract affecting the siaimper* 
vmarum, or as one of an ordinary nature. 

'^ As to the first, it clearly appears, that the state of 
any person is, and ought, according to the authorities re*- 
ferred to by the pursuers, to be determined by the laws 
of the country of his residence. When a violation of the 
contract that affects it is complained of, it must be judged 
of by the law. of the place of residence of the violator 
and of the wrong done. 

** No private agreement or convention of parties, can 
affect the rights resulting from the relation of' marriage. 
And 1 apprehend it to be equally clear, that parties who 
have contracted the relation of marriage in a foreign 
country, when they take up their residence here, must 
have their rights regulated by the law of Scotland, and 
not by that of the foreign state. 

'' It would be strange, indeed, if a Scotch man and 
woman, married at Berlin by a regular clergyman of that 
Protestant country, and according to the forms of its 
church, should/ on their return to Scotland, be entitled to 
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Biaintain that their rights, particularly in reference to di- 
vorce, must be regulated, not by the lawa of this country^ 
but by those of the Frederieian code, and that either party 
might sue for divorce in the Commissaiy Court, on the 
endless variety of whimsical and absurd grounds contain* 
ed in it. This, however, would be the necessary result 
of giving effect jto the lea loci contractus. But, how it 
could be carried into execution, it is impossible to con* 
ceive. 

** But, it has been said, that a contrary doctrine would 
lead to English or Scottish marriages being dissoluble in 
France or Prussia} on the endless variety of grounds there 
permitted; the consequences of which would be most 
pernicious. 

' '^i apprehend, however, that this view \s not correct; 
because it is ever to be remembered, that our right to 
divorce a vinculo matrimonii for adultery, and the limited 
divorce a mensa et thoro in England, as well an the total 
dissolution by act of Parliament, proceed entirely on the 
absolute breach of the contract or bond of marriage. 

- In so. far, therefore, as a divorce obtained in another 
country does not proceed on that basis, it by no means' 
follows that it could or ought to have effect either here 
or in England, as such divorces are avowedly permitted 
on grounds wholly different from the actual rupture of the 
contract. We would admit the validity of the Prussian 
marriage ; but, as to the rights of parties arising from it, 
or wrongs committed by either of them, we would deal 
with them according to our own law. 

'^ Viewing marriage only in the light of an ordinary 
civil contract, and holding that there has been a total vio- 
lation and annihilation of it by one of the parties, it does 
not follow, on any fair principle of international law, that 
the remedy for. that wrong, or the species of actio ifgu-' 
riarum^.ih^X is founded on it in our action of divorce, 
ought entirely to be regulated by what would be the re* 
medy in the place of the contract ; for it is well known, 
that, in the case of an ordinary action of debt or obliga- 
tion, or action for breach of contract, redress, when sued 
&r in .Scotland, .will be afforded according to our own 
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IjBtw^ and not according to that pf England alone, qwMd 
(execution and diligence. 

'^ When under the jurisdiction of onr Uw, execution 
and diligence will be awarded against a party in a way 
totally different from the practice of England. Inhibit 
lion and arrestment would follow. The diligence will be 
extended to the heritable estate here, though not in Eng- 
land. . It will be allowed to operate against both the per^^ 
son and the estate, though otherwise there^ as solemnly 
determined in the case of Lashley against Moreland and 
Others, dlst December 1809 ; and, as well argued for the 
pursuers, every defence competent against a Scotch obli« 
gationmay be competently pleaded against an English 
one, such as compensation, retention, or the like. 
. *^ The law of England gives that which, according to 
if» own policy. and institutions, . it can give; while, in re- 
ference to identically the. same obligation, our law ap« 
plies its own rules and systeni of execution. 

*' There is another exception, noticed in the pleadings, 
as laid down by Lord Mansfield and Huber, viz. where 
the parties had another law in view than that of the locus 
contractus. 

** There seems, therefore, no sound principle for deny* 
log the application of our own institutions to the case now 
under consideration ; on the contrary, as it involves a ques-^ 
tion of status, it seems peculiarly entitled to the benefit of 
them. 

'' It is not, indeed, denied, that, in so far as adultery is 
viewed as a crime, the person guilty of it within our ter^ 
ritory is amenable to our criminal courts ; yet, why might 
not he urge that the law of his contract attaches no cri^ 
minality to it i But- a distinction is attempted between 
such a case and the civil action of divorce, -which is said 
to arise to the innocent party as a privilege. 

^^ Without dwelling on the circumstance, that this ac- 
tion always rests on a grievous personal wrong, ajid that 
the concurrence of the Fiscal of the Commissary Court isf 
necessary to its institution, it must be observed, that there 
are other civil actions consequent on the commissipn of 
crimes^ under which the guilty foreigner would unques- 
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tipoably, b^ liable in our civil Courts/ "wlietber it .was 
sanctioned by the law of his own country or not. The 
crime of homicide may give rise to an action of damages 
and as$ythment; and I apprehend there catmot be a 
doubt that an Englishman would be bound to answer to 
it here, although such action is unknown in England. 
And various other instances might be figured. Why, then^ 
is a prosecution for divorce on account of adultery to be 
held as in a different situation f 

" if the principle of alleged international law contend- 
ed for is, in reality, well founded, we should naturally ex- 
{>ect to see it acted on in all other countries, and particu* 
arly among our enlightened neighbours in England. But 
there, we find, in regard to this very relation of marriage, 
a course of proceeding adopted entirely inconsistent with 
giving eiBPect to the lex loci contractus, 

*^ 1. While the validity of Gretna Green marriages is^ 
in England, held unquestionable, though in direct violation 
of the statute, and in defr^ud of the law established for 
the inhabitants of its territory, yet the riglits and privileges 
of the married pair are held to be regulated by the law of 
England, the future residence ; in the same way as it waa 
held with us, in the case of Hogg or Lashley against 
Hogg, 7th June 1791| that, where parties had been mar« 
ried in England, and, after residing there for some time, 
had come to Scotland, and acquired a domicil, the right 
of the children to legitim, upon the death of the husband^ 
ipust be determined by the law of th^ domicil. The same 
would have been found in the question between the same 
parties, l6th June 179^i as to the widow's jus relifta, if 
It had not been barred by a special agreement. 

'^ 2. it is notorious that, though patives of Scotland who 
have, married here, and afterwards lived in England, were^ 
to sue for that reniedy which would be competent in their 
own country, pn account of the viol£(tiQn of the contract^^ 
yet it would not be afibrded by any English Court of law* 
But, notwithstanding the constitution of such Courts^ 
that would seem as competent as the- demand here of i| 
divorce a mensa et thoro for adultery. The rights flow-* 

Dd 
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iilg froin the marmge of such persons woold nil be regth' 
lifted by th^ English law. 

' '' These are examples sufficient to shew, that effect is ' 
n6t universally given to the lex contractus in die way con- 
tended fdr by the defender. 

" Buty it is urged, that, on the ground of comkas, or 
thieit deference which one independent state owes to the 
itetitutions of atiother, our Consistorial Court, though 
possessing the competent jurisdiction, ought to deny t^be 
remedy of our own law, because it would not be afforded 
id England to the same parties suing there. 

' '' Upon this part of the case, as well, indeed, as in every 
other part of it, gi:eat learning and research have been 
evinced, both by the Bar and by the learned Judges of 
4hie Court befow. 

'' In determining lis to the' effect that is due to this ar- 
gnmrent, we are not called upon, nor, indeed, are we en- 
tttled, to give atiy opinion as to the wisdom and expedi- 
ency of our own institutions in this diepartment of lafw, in' 
comparison' with those of England, or to decide the ques- 
Von, which site most consonant to the principles or pre- 
cepts of Christianity. The field of ezpecRency is wide. 
And, whether it is wiser and more advantageous* to the 
clmimntiity to permit a total dissolution of marriage, 
when a fundamental violatioir of it has taken pls^e, and 
thereby both to prufii ji the offending, and to^ relieve the 
injured party, or to gr^mt only (he limited remedy of a 
plerpetual sep^dipn, riiereby annihilating the purposes of 
the one unfon, without affording the power of ever fornv^ 
irtg another, is certainly a question upon which it is pos^ 
sible that different opinions may be entertained* 

^'^It appears to me to be sufficient to the deciision of 
the question of cbmitas, that it is laid down by all writerif 
on the subject, that one state is not bound to follow iUd 
law of another, if it is })re|ud}cial to its owor systcfntr of 
laws and polity, or to the rights and interests of its 6#d 
subjects. The law of the foreign state must be imocud 
titiiitdtis, and is oQfy entitled to support '* qu^enus sind 
*' pr^judicio indulgentium fieri potest^^ or^ ^* Rectoretf 
*' imperiorum id comiter agunt ut jura cujusque populi^ 

6 
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f^' iptra termipo^ejiis execcitat ^n^ant iibique suam vim, 
*^ quateniis nihil potestat4,autjunallerkisiinpi^rantiS| ejus- 
^' que civii^in^ pr«judicetur." It is upQeces^aij to refer %o 
the other authorities that have been adduced, in the. papers^^ 
IB supf)oct of this most reasonable and uniyersal rule. 

** Now, the law of Scotland, in regard to divorce, on ajC* 
count of adultery, at least must be held a^ adopted by the 
st^te since the period of our Reformation ; — from views p| 
its sacred origin ; — its wisdom and utility in refereijic^ ta 
Public morak and happiness ;*—a9d as the proper means 
gf affording redress for grievous wrongs (whicl^ our crif 
minal law has j^aised tpt tlie rank of heinous cripies), and 
of deterring, by the disgrace it occasions, jfroni the copi* 
iniision of similar offences. 

*^ \n this view,^ it seems impossible to mainta^^ that it 
is a naatter innocyu^ utUitatis to abandon altogether ouip 
pwQ law, and to give effect to th^t of a neighbouring 
coiiUiUy, which proceeds upon a principle alt^^ether dU* 
^erent. 

'^ Again, c^n it he j\^st]y said, that it would not j^jje pre* 
judicial to ow o^n inliabitants^ to se^ ^^9]^ ^huj^ of 
strangers living o^p^nly in defi^i^^e of that laMf v^Mck 
i>inds them i Qr, is it i^ot tb^ greate;^t possible ha^d^faip 
on the pursuer, Mr i^do^oiistone, to ui^asure Qv^i tp hfoi^ 
m>t the law af bi^ own cpuntry, b^t one that c^nnpf a& 
ford him the r^r^^s to which ^yefy o^t^er i^a^ried Scp^ 
W^^ is entitled i 

^* It wQuld {ead to the ii^cei^ity of determining ^vftfy 
questiqi^ pf right arising oiut pf marriifge, according tP ^p 
r^les of a l^w un^nowii her^, and foi* ei(pounc|ing whiclji 
no court exists within our t^rfitory. 

^^ Np r^Bgard to c(mU^$ has ever been shew^i by i^s 1^ 
xegsH^d to attempts tp settle heritage by English Mfi|l% 
however clearly iQ^piff ited, aT|4 Y^^^^ ^S^ fod, 

'^ With i^gard tp the cpurf^ of depisipus, wbile ther^ 
ilf-e manj Ul^^t hav^ bpeq prp^ounped ifi the Con^istpfi^ 
C-Qurt, m conformity with the vjew ^bich I enter^ifi^ 
diere a^e nope that appear to )^ave beeq decided ip (bis 
Court that cai^ faicly be urg^^ a9 direct authorities agaipst 
lh?iQ« 
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' ^^ It is needless to enamerate the cases referred to ia 
the papers, in which judgment of divorce has been pro- 
nounced on account of adultery committed in Scotland, 
in reference to English marriages. 

'^ There is one earlier, in which the marriage, though 
celebrated in England, was dissolved here, viz. the late 
Lord Eglinton's; and there is a still more early case, that 
of Major Urquhart, where the marriage was celebrated 
in America. 

'' In the case of the Duchess of Hamilton, the divorce 
was afterwards followed by her marriage with an English 
nobleman, which was never heard to be questioned in that 
country. 

*' Jt has been said^ however, that the case of Wallace 
and Brunsdone is an authority against the validity of such 
divorces. I have been at pains to peruse the arguments 
in that case, and, though there are, no doubt, passages to* 
be found in which the argument of the defender is urged, 
and though the learned reporter states, ^* that the majority 
/' of the Court seemed to be of opinion, that there was a 
^^ forum ratione originis, so as to found a jurisdiction in 
^'. the Commissaries, but that k was not competent for 
'^ them, in the circumstanees of the case, to pronounce a 
''judgment of divorce between the parties,'* it cannot be 
said that the case was determined on any such grounds as 
occur in the present. It was treated by the pursuer as a 

Stestion of jurisdiction ; and, though it was argued on 
e other side both as such and on the merits, there were 
too many specialties to make it apply here. In the pa- 
pers for Sir Thotnas Wallace, it was held as clear law, 
that, as to Englishmen and other foreigners, who have 
taken up their residence in Scotland, they are to be dealt 
M'ith, quoad marriage, just as that law requires, and with« 
out regard to the law of their own country ; while it is 
expressly stated, that, as to the defender, all the requi- 
sites that make jurisdiction be attended with legal execu* 
tion were awanting, neither his domicil, nor property, 
nor person, being within the territory. In Sir Tho- 
mas Wallace's answers, the marriage is described as one 
contracted in England betwixt persons whose established 
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.fesidence^ both before and after the marriage^ was in 
.England^ and who, at no one period since the date of the 
marriage in September 1783> had resided in Scotland. 
The decision^ in- that case, cannot| therefore, rule the pfre- 
sent. 

*' Upon the whole, as to the case of Edmomtone, there 
cannot be a doubt, that the judgment ought to be al- 
tered. 

'^ As to the case of Levett, as jurisdiction is established 
by a residence within the territory of Scotland, accomi« 
panied by citation given personally, and the fact of the 
alleged acts of adultery having been committed here, I 
am, for the grounds stated, also for allowing the action to 
proceed, as the fact of the marriage having been cele* 
brated in England appears no valid defence ; it being al- 
ways competent to detect, by all legal means, any collu- 
sion between the parties. 

'* With regard to the case of Mrs Forbes, holding the 
jurisdiction to be equally well established as in the last 
case, the competency of the action cannot surely be less 
apparent from the marriage having been celebrated iu 
Scotland, whether upon a transient visit only or not. 
.There arises no legal presumption against such a mar- 
riage, any more than there does as to Gretna Green mar- 
riages, which are every day acknowledged in England, 
because valid in the locus rei gesta; and the effect which 
is given to such affords a strong argument in regard to 
the objection of fraud, which is supposed to attach to the 
parties to a Scotch divorce. 

** With regard to the apprehended conflktus legum, 
from the judgment about to be pronounced, which is 
rested on the proceedings in the cases of Tovey and Lolly, 
whether it is real or not, it cannot influence us, deciding, 
as I trust we are about to do, according to the law of 
Scotland. 

** The doubts expressed in the case of Tovey have been 
attended to with all due respect. And though the case 
of Lolly, while it was one attended with peculiar circum- 
stances, did produce an opinion from the Twelve Judges 
of Englandj Istf That a marriage contracted in England 
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was not to be dissolved by any decision of any court eU 
'tber in England or abroad, but by the authority of tbe 
Legislature alone. 2d, That the exception in die Sta- 
tute £d of Jaknes I. o. ii. as to divorce by sentence in an 
Ecclesiastical Court, related only to Ecclesiastical Courts 
in England, we may yet hope, that the Court of the last 
resort may think that tbe judgment pronounced here is, at 
least, deserving of fair and deliberate consideration. And, 
Vhen so considered, we know the decision will be in '6afe 
hands. 

'' In tbe case of Edmonstone, the Lord Ordinary (5th 
Mardi 1816), by the unanimous advice of the Court, re- 
mitted to the Commissaries ^' to alter the interlocutor 
'' complained of, to sustain the action, and to proceeci 
^' therein accorcfing to law." 

** And the Court (7 th March) refused a short reclaim- 
'ing .petition withtnit'answers. 

In the cases of Forbes and Levett,£ord!s6/e>i2^e, Bdtt' 
natyne, and Robertson (the Lord Justice^Cierkdissentiag), 
proposed (5th and ^th March) a remit to the 'Commissa^ 

"^ries for farther inquiry as to the domicil. Lord Robert" 

'son thought it unnecessary to inquire as to the domicil 
of the pursers. Lords Glenleewad Banndtyne vfere of 
a different opinion. The Court being equally divided as 
to' the necessity of inquiring into the domicil of the pur- 
suers, the case stood over for the opinion of Lord Pit- 
milly, who. (29th May, 1st June 1816), upon the ground, 
that, ^upposi^g there was no collusion, the Courts of this 

^country were bound to give their own redress, without re- 

' gard to the alleged chance, or even certainty that the put* 
suer meant to establish a statm to be enjoyed in another 

* country, and, particularly^ that in these two cases^ the 
pursuers were wives, whose domicil, except in the case 
of regular separation, follov^s that of the husbands, was 

' of opinion, that it wa? not necessary to inquire into the 

' 'domicil of the^inrsuers. 

"These two cases were therefore (Ist June 1816) re- 



ATPRHDIX. 423 

tnitted to tbe.Commiasaries, with in9trttctioos ^'.to recal 
^' their former interlocutor, .to atlow the pursuer to. prove 
^' that tl^ defender was domiciled and resident in jScot- 
^^ land when the action was raised, and also to make what 
*' inquiry they may thinH proper and competent, in order 
'' to ascertain uiiether the present process hfi collusive^ 
'' and thereafter to proceed according to law/' 

Note (H.) p- 160. 

In the. canons of the Councils of Perth, held in the 
.13th century, and published by Lord Hailes, there is no- 
thing upon the subject of divorce for adultery. :But in 
the earliest genuine authorities of the Scotch law which 
have been preserved, the distinction between the greater 
divorce a vinculo ^matrimonii and the lesser remedy of 
separation a me/2sa e^ Moro, seems to have been clearly 
drawn, and both of these. modes of redress likewise ap- 
pear to have been recognised as lawful. Thus, in. the act 
4>f the^fifth Parliament of Queen Mary, cap. J9| dated 
>lst February 1551, -'Mt is statute and ondained, that 
^^ quhat-sum-ever person maries twa sundrte wives, or 
■ '^ woman maries twa sundrie husbandes, livand together 
'' UND1VORCED LAUCHFULLiE, contrairc to the aith and 
*^ promise made at the solemnization and contracting of 
^* the matrimonie, and swa ar of the law perjured and in* 
'^ famous; therefore, that the paines of perjury be exe- 
. '' cute upon them with all rigour,'' &c. Consequently^ 
it is plain, that no guilt or penalty of perjury was held to 
be incurred likewise by the second marriage of such per* 
sons during the lives of those to whom they had been£rst 
married, if they were lawfully divorced. In other words^ 
the divorpe a vinculo was then recognized in Scotland by 
. the Legislature as lawful. 

The immediately following atatute of the same Parlin- 
ment, which subjects, notour adulterers to the pains of re- 
> bellion in case of disobedience to the sentence of the spi- 
ritual jurisdiction, likewise evidently admitted as an ex- 
ception the dissolution of the marriage by previous lawful 
divorce. 

Tlie act of the Qth Parliament of the same sovereign, 
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cap. 74) anno 156S, which puniafaes notour adulterjr with 
death, *^ als declaris, that this acta on no wise sail pre* 
^' judge onie partie to pursew for divorcement for the 
^' crymea of adulterie before committed, conforme to the 
"law,** 

Before the date of the Reformatioui there is evidence 
too, that both kinds of divorce were recognized in the 
judicial proceedings of the Courts of common law in 
Scotland. Thus^ Sir James Balfour, who was one of the 
original Commissaries, and afterwards Lord President of 
the Court of Session, refers in his Practics, p. 99^ to the 
case of Janet Auchinleck against James Stewart, 18th 
December 1540, which has been examined in the manu- 
script record of the acts of the Lords of Council, Vol. 
XIV. folio 68, from which it appears, that the pursuer 
in that case instituted an action of removal against her 
husband from her jointure lands> '' Because, of the com- 
'' mon law, when ony man and his spouse are divorced 
^' slMPLiciTBR, or frae bed and buird thro adulterie 
^* committed be the man, as in this case, the haill tocher 
*' gude, and all that was gotten be the man frae the wo- 
^ man be virtue of the matrimonie contracted and so« 
^^ lemnized betwixt them, ought to be restored to the 
'^ woman again, with the profits thereof, after giving of 
^ the sentence of divorce betwixt them." The fact of 
the divorce being proved, the judgment accordingly '' de- 
^' cems and ordains the mails, farms, profits, and duties 
^ of the same, to pertain to the said Janet for her lifetime, 
*' and she to intromit with the same at her pleasure, the 
'' said sentence of divorce standing as said is, and that the 
*' said James Stewart desist and cease therefrae," &c. 

Another case, which appears to be in point, occurs in 
the manuscript record of ** the actt and decreets of the 
'^ Lords of Council and Session" £Sd March 1563, folio 
' 235, in the action of Catharine Watson, relict of James 
Gadderon, burgess of Elgin, ** and James Innes, now her 
'' spouse, for his interest, against the heirs of her former 
*^ husband," concluding for possession and removal of 
them as to certain lands to which she had right in. liferent, 
as relict of her first husband; and against which claim the 



APPENDIX. ' ii3 

d^fendefd, '' Archibald Gadderoo, 8cc. compeared be Mr 
'' Alexander Skenci their procurator^ wha alleged, that 
*' the said Catharine Watson can have nae action for re- 
^^ moving the defenders frae the twa augbteen parts libel« 
^' led, in respect that bhe was nought (not) spouse to 
** the said James the time of his decease, bot was siM- 
^' PLiciTER DivoucED from him be Sir John Gibson, 
*^ Commissar of Murray, upon the 27th day of August 
'' 1560/\ After debate^ this defence was sustained as re- 
levant, and as the record bears^ ** therefore, the Lords of 
*^ Council assigns to the defenders the 10th day of May 
'' next to come, with continuation of days,ybr pro-»ing of 
*^ the said alledgtatwe, and to that effect, ordains them to 
** have letters to summons sik witness and probation, 
^' and to produce sik writs, rights, reasons, and docu** 
^^ ments, as they have or will use for proving of the points 
'' of the said alledgeance again the said day ; and, in the 
*^ mean time, continues the said principal matter in the 
*' same form, force, and effect as it is now ; but prejudice 
^' of parties unto the day foresaid, and the party com* 
'^ pearand as said is, are warned thereof apud acta.*' 

From the date of the abolition of the jurisdiction of 
the Ecclesiastical Courts of the Roman Catholic Church 
in Scotland by the act of the Estates of Parliament of the 
24th August 1560, rati6ed by the act 1567, cap. 2, of 
the 1st Parliament of James VI. the Consistorial juris^ 
diction in cases of divorce seems to have been assumed 
sometimes by the Courts of the Reformed Church, and 
sometimes by the Court of Session, till the Commissaries 
were appointed anno 1563, and in the earliest part of the 
record of this new Consistorial judicature, there is abun- 
dant evidence, that divorce a vinculo had continued to be 
in use for adultery as part of the common law during this 
interval. 

It is sufficient to refer to the case, 26th January 1564, 
Jerome Hamilton against Elizabeth Sclater (MS. Re- 
cord), in which the pursuer libels upon a decree of the 
ministers, elders, and deacons of the burgh of Edinburgh, 
dated 25th July 1560, finding the defender guilty of adul- 
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teiy, wd ^ df()efoajaKl O}e0eniiiig) h» toM -nae hmfjttrt 
<< wife of the said Jerome/' ood .copqI«tfkB» thtiy ^' iii re- 
*^ spect the ««id Bli3iM>eth.b,(livorpedlraeibe4aid J^rcMoe 
'' for b^r own facts, ^. wd U, «he.b«ight to be decetnit 
'^ Jbe the «aid Co«ii|ii(iAaries to bave tint (lost) apd.to tine 
'''(lose) ber toQber giiid, and all otber tbipgs, given .to 
'^ber or be Jusr, in^coatemplaUon of the «iiurriage feire^ 
•'•aid." 

Tbe. decree of the kirk-geasioa being verified, with a 
special licenqe.to that Coiir^, by the Loixls of Secfet^Goun-^ 
cil, to fkroceed io the cause, anci also, the proof of ihe 
pursuer, tbe Commissaries decerned in terms of tbe libel. 

Again, upon the l6th March 1564 (ibid*), in the case 
of EUzab^th* Hamilton, against John Ma^twell of Calder« 
wood, her husband,, and Elizabeth Lindsay, his pretended 
apouse,. the Commissaries reduced, a decree of divorce m 
wnculo, pronounced by tbe superintendents, elders, and 
deacons of Glasgow, on tbe 6tb, of August 1563, .against 
Elizabeth Hamilton,, tbe first »dfe, for adultery, upon the 
ground that she bad discovered, Ihat, before she swas di« 
Torced, her husband bad begot a child in adultery, and 
that his guilt furnished .a valid exemption .to her against 
his action and decree. 

In the MSS. .record of the acts and decrees ^f tbe 
liords of Cquncdl and Session, an . action of adherence 
is likewise sustained, 19^ December > l&60, folio .219^ 
John Cbalmer against Agnes Lumsden, upon " eurSo- 
'' vereign's letters," for which the reason assigned is, '^ be- 
*^ cause there is nae Consistories instant, and the office of 
'' the Spiritual Judge, quilks (which) of before was wont 
'^ to cognosce in sik like causes, .now ceases. ^Therefore, 
'^necessar it is^ that the Lckrds.of Council put'remeid (re« 
*'medy). thereto." 

Again, upon the 26th March 1561, and SOth April 
1561 (f6tc]I«), ^Barbara Logan against Roger Wood, .ac- 
tion of. adherence ia sustained, and decree pronounced by 
4he Lords of Council .and Session, for the. same reason. 

Also, upon the 2d June 1^61, in the case of Jane Lyal 
against. Niell Montgomery ^ of Lainsbaw, -her apouse, •« 



proof of the pursuer's adultery is allowed by the Lords 
of Council and Session, as a defem:e against her action 
for restitution of conjugal rights. 

The ** Carta Constitutionis Conftmissariorum Edin* 
^ burgi " * by Queen Mary, conferred upon this new judi- 
cature the jurisdiction of all causes and actions felative 
to marriage, legitimacy, and divorce, arising within Scol* 
land. But it did not alter, in any respect> the law as it be* 
fore stood, and while divorce a vinculo has ever since been 
granted, in usual practice, on the ground of adultery, by 
the Consistorial Court of Scotland, the statutes and other 
written authorities of the Scotch law are silentas to the 
existence^at any previous date of an opposite rule^ or as to 
any change of the law of the kingdom on this head^ of 
which there is not the slightest trace. 

It was by special statute that second marriages were 
prohibited, '^ of persons divorced for their awne cryme and AiuioliS6% 
" fact of adulterie from their lawful spouses,'' even *' with «*P- ^* 
*' the persons with whom they are declared by sentence 
'^ of the ordinar judge to have committed the said cryme 
** and fact of adulterie ;" and under this limitation, the 
spouses have been always restored to perfect freedom 
from the bond of marriage by the divorce a vinctdo of 
the Scotch law for adultery. 

With respect to the practice of the ecclesiastical juris- 
dictions of the Roman Catholic Church in Scptland, be- 
fore the Reformation, a volume of decrees of the official 
of St Andrews, in the arch-deaconry of Lothian, commen- 
cing about the year 1500, and ending upon the 9th June 
1541, and a ** Liber Sententiarurn jiuditorii Sancti An» 
*' driensis Principalis^'' chiefly in cases . of appeal, com- 
mencing 10th October 1544, and ending ^d September 
1553, having been lately recovered and lodged in the Re- 
gister Office, by Mr Thomson, the Depute-register ; with 
his permission these have been examined, and have been 
found to contain a very great number of sentences of 
divorce a vinculo, upon grounds of nullity ; f but not a 
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single case, in which dissolution of a marriage, held to be 
originally lawful, for adultery, or any other cause, appears 
to have been either sued for or decreed. 
• The negative evidence afforded by this course of deci- 
sions, is certainly of considerable weight, as to the practice 
of the Ecclesiastical judicatures at that period. But there 
is no opportunity of comparing it with the records of the 
other jurisdictions of the Roman Catholic Church in 
Scotland at the same period, or with those of previous 
dates ; neither are the other records of the province of 
St Andrews itself now to be found. The policy of the 
Church of Rome, under the direction of the primate of 
Scotland, might, perhaps, also, in some degree, account 
for the want of any case in which divorce a vinculo was 
granted within his jurisdiction, during the fifty years which 
immediately preceded the Reformation. 

Note (I.) p. 160. 
In the action of divorce, at the instance of Dame Bar- 
bara Wauchope, otherwise Seton, against Sir George Se- 
ton of Garleton, Baronet, for adultery, instituted in the 
beginning of the year 1705, the pursuer being of the Roman 
Catholic Faith, omitted the usual conclusion, that their 
marriage being dissolved, she should be declared ** free to 
** marry any other man whom she pleased, in the same 
'' manner as if he were naturally dead." In all other re- 
spects her libel was in the common style. 

Against this action, it was stated in defence for Sir George 
Fol* 617. Seton, inter alia, that the libel was " not relevant, because 
'^ it hath no conclusion before the will thereof for dissolv- 
" ing the marriage, but only that the pursuer and defender 
'' may be separate from one another's society and fellow- 
*' ship ; and as an evidence of the meaning thereof, there 
'^ is no mention or conclusion that the pursuer is free to 
*^ marry whom and when she best pleases, &c. Yea, it 
^' is offered to be proven by her oath, that this is indus- 
** triously omitted, because she did not mean to have the 
'' bond of marriage dissolved. And, consequently, so long 
'' as the marriage doth stand^ she can never have access to 
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'f her provisions, as if the defender were naturally dead. 
'* SECVtiJ>o,et separatim, She is not in bona fide^mi 
** cannot be heard to pursue a dissolution of the marriage, 
^' because she cannot deny that she is professedly of that 
*^ principle and conviction, that she cannot pursue or 
'^ make use of such a dissolution under the pain of an 
'^ anathema, conform to cap. 6, 7, §24, Concii. Trident. 
''The defender needs not be more explicit with their. 
'' Lordships on the head ; but it is certain, even by the 
'' law of Scotland, it is in a party's power, by her cob- 
'' sent, to exclude herself from taking the benefit of the 
'' law here about divorce ; and the pursuer being profess- 
'' edly of such principles, includes manifestly such a con- 
" sent.'' 

In the answers to these defences, it was observed, that, 
'' esto, the libel did pnly conclude for separation, yet, it is FoL 69a 
** without question^, that adultery, which is a relevant 
'' ground of divorce, is also a relevant ground of separa- 
'' tion, as being the minus included in the mqjm ; and it 
'' is frivolously captious for the defender thus to distin- 
" guish," &c. 

To the allegation, with regard to her religious, princi- 
ples in particular, it was further answered, '' The pursuer 
'' is not here to declare her principles, but doth most 
** lawfully crave the benefit of the law of God, and of 
''the land, against violaters of marriage and breakers of 
" wedlock, so that there can neither allegeance nor construe- 
" tion be made, as if she had consented never to pursue 
" for a divorce, which consent she never gave, nor intends 
" to give. Nor ought the defender so far to confess his 
" own wickedness, as to allege any such cons<ent which 
" necessarily implied it." 

In the subsequent written debate, the defender again 
repeated his plea, that " the pursuer neither craves, nor FoL 624. 
" does her religion allow, a dissolution of the marriage, 
" but only a separatio thorOf as is clear by the Canons of 
" the Council of Trent, and all the writers on the Canon 
" law, nam jure poniificio matfimonium nunquam quoad 
" vinculum dissolvitur, sed tanium thori separatio permit* 
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' ^' tur } Sanchez de Matrim* lib. z. Disp. 18, R. 10/' &c. 
FoL 697* To this she answered, ^ That the argument from the 
'^ Canon of the Council of Trent is altogether mistaken 
'^ and misapplied ; for, Ima, The chief design and words 
** of the Canon are prohibitory of the innocent party 
^ marrying another during the guilty party's life, '' inno- 
^ centem qui causam adulterio non dedit, non posse alte- 
** to conjuge vivente, aliud matrimouium contrahere ; 
'^ Sanchez de Matrim. Lib. x. De Divortiis, Disp. 2. 
** Utrum ob adulterium alterius conjugis ita dissolvatur 
'' matrimonium ut integrum sit innocenti ad alias nuptias 
'' transire f" So that the opportune time for obtrudmg 
'' the Council of Trent, if i\ were of any authority, should 
'' be when the pursuer, after she has obtained a divorce, 
*^ may purpose to enter into a second marriage with an- 
** other. But this can never hinder the divorce, primo et 
** ante omnia, to be pronounced. But, 2i2o, The universal 
'' Cauou law itself does not reprobate divorce on the head 
'' of adultery, as by the cap. significasti, et cap. ex libris 
^' de Divort. And therefore it is, Stio, That the later 
'' Canons of the Council of Trent are held by Canonists 
*^ themselves not to be universally binding, . but only in 
^* its locis ubi Concilium Tridentinum est publicatum et 
** receptum. As Zoes. ad Decretal. Lib. 4, tit. S, de 
'^ Clandest. Desponsal. R. 91, et sequen. holds, and it can* 
'' not be made appear that ever the Council of Trent 
*^ was received or published by Papists in Scotland." 

At the close of the debate in this cause, the Commis^ 
saries, upon evidence of the defender's guilt, pronounced 
judgment in terms of the libeL 

Note (K.) p. 164. ^^ 

iith May In the biii of advocation afterwards presented for Mn 
170S. Levett ex parte, the misiin drift of the pleading for her 
• ^^^' seems to have been to create an impression that the Ra- 
dical Court was resisting a decision previously giv^i by 
the Superior Tribunal upon the general question when it 
had been originally submitted to review. 
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<' By tbat authority it was" (said to be) '< fixed, that, by 
^* the law of Scotland, it is no defence against an action 
'' of divorce in Scotland for adultery committed there, 
'' that the marriage ivas celebrated in England, nor that 
'' the parties had been domiciled there. 

** It is further fixed and ascertained, that the only kind' 
'' of residence or domicil necessary to such actions is, 
'' that residence or domicil in the parties which is ne* 
** cessary to found civil jurisdiction." 

The Commissaries, in truth, had rested their judg- 
ment, not upon the domicil at the date of the marriage, 
but expressly upon the ground '' that the pursuer has not 
'< established by evidence, that the defender held that beal^ 
<' domicil in Scotland at the date of the action, 
'^ wrhich was requisite to be proved/' But it was conve- 
nient for the argument of the pursuer to overlook entirel? 
the distinction between the real and the presumptive domiciu 
To justify this departure from the very constitution of the 
question, as it had been considered in the Primary Court, 
it was therefore assumed that it had been previously de- 
cided by the opinion of the ten Judges, that the resi- 
dence or presumptive domicil necessary to found civil 
jurisdiction only wa« to be required in such cases. Now, 
there was no question as to jurisdiction in the original 
discussion of Mrs Levett's case. The Commissaries had 
even expressly sustained their jurisdiction, and had inti-^ 
mated that they would proceed in the action if the con* 
elusions were limited to separation a mensa et thoro and 
aliment. The Court of Session, too, had not then given 
the decision alleged, or any decision or opinion at all as 
to the effect of ^ the defender's domicil at the date of the 
action ; o» as to the quality of that domicil which should 
be required to support the conclusion for divorce a vin* 
culo matrimonii. On the contrary, the record bore that, 
by the express instruction of the remit, the Conmiissariea 
were to allow proof, as to the fact of the defender's do- 
micil and residence at the date of the action, and there- 
after to proceed in deciding the case as. might seem in 

4f 
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their own judgment " according to law," without any fur* 
tfaer direction. 

Such statements^ therefore, could not have been ha- 
zarded, if there had been any opportunity to confute thein, 
and explain to the Superior Court how the facts really stood. 
In like manner, no reference was made by the pur- 
suer in the subsequent argument of this bill of advo- 
cation to those reasons which had formed the ground 
of the judgment brought under review. The action of 
divorce was indeed there considered as an actio in^ 
Juriarum. But no attention whatever was paid to the 
views which the Commissaries had taken of it, as ne- 
vertheless purely a civil suit, the conclusions of which 
did not require that the locus delicti should be within 
the territory of the jurisdiction, and were in no way af- 
fected, either favourably or unfavourably, by the circum- 
stance of the place where the crime was aUeged to have 
been committed. According to these views, for example, 
if a Scotch inhabitant of the village of Coldstream had 
committed adultery, it could be of no importance to the 
action of his wife for divorce in the Scotch Consistorial 
Court, whether the scene of his guilt was in his own village 
or in the English village of Cornhill, on the opposite side 
of the Tweed. Nay, unless the course of decisions for 
time immemorial has been altogether erroneous, the ac- 
tion of divorce, by the law of Scotland^ is the very same 
in every quality and consequence, for adultery of a Scotch 
husband or wife committed upon the continent of Europe, 
or in Asia, Africa, or America, as when the crime has 
been committed in the city of Edinburgh. 

Without joining issue upon this view of the poin^ 
which the Commissaries had adopted, their opinion was 
thus considered in the bill of advocation. 

'^ It is said, that, although the delinquency occurred in 
Scotland, yet that is of no importance because the action 
is pursued ad dvilem effectum. 

^^ This is also a singular distinction. If an English- 
man, by a bond, executed in England, engage to pay 
money on a certain day, and before that day abscond into 
Scotland, where he violates his contract^ will not the fact, 

5 



that he is viblatihg his icdntracC in Scotland/ be an ino- 
portant circumstance,. to induce z Scotch Judge to grant 
^redress ? Where, in the name of Wonder, ought injustice 
to l>e remedied, but Wh^re it is committed i Miist not 
the pursuer follow the defender, and must ncft redress be 
granted by the Judge who finds Chb defender ^ithtfi his 
territory doing wrong ? . . .— ' 

"In another pasiiage, " Consistorial juirisdictibti'* (it 
was observed) " is so far different from criminal ju- 
risdiction, that it does not imply the existence of the 
potestas gladii or imperium merum. Still, however, it 
differs from ordinary civil jurisdiction, in this re^}>ect, 
that it takes cognizance of causes, which do not -fall 
under civil ordinary jurisdiction.*' 

After Noticing the division of jurisdiction into civil, 
criminal, and ecclesiastical, as to the point in question, 
it was then further remarked, that " the actio injuri&rum 
was of old entrusted to the Commissaries, as a matter 
falling under the jurisdiction of a court of conscience or 
of religion, whose jurisdiction is neither strictly civil nor 
strictly criminal. That action, when founded on an a* 
verment bf adultery, became still more strictly consis- 
torial, from its connection with marriage and bastardy. 
It is impossible to foufid any conclusion upon the cir- 
cumstance, that this process is civil rather than cnmi* 
nal. It is truly a consistorial question, and in all such 
eases the locus dS?/tc/t creates jurisdiction, because it is in 
loco delicti that religion and good morals are insulted, and 
it is there that redress is due. Accordingly, that princi- 
ple prevails to this day in the courts in Scotland, which 
are strictly ecclesiastical, viz. the Presbyteriaii Church 
Courts, which enforce their sentences by spiritual sanc- 
tions Only." Thus the inference was drawn, that consis- 
torial jurisdiction '' can only protect public morals, by 
giving redress where the crime is committed. The palinode, 
takes place where the scandal occurred, and the divorce 
must be granted where the guilty party is found commit- 
ting It/' 

s e 
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V 

Now, the action for defamation or scandal bere referred 
to 18 competent, in the first instance, before the ordinsi* 
ry civil courts of common law, as well as before the 
Commissaries, and with the very same conclusions^ 
upon the ground, that when pursued for damages or 
reparation to the private party, it is an ordinary civil 
action ; at least the point was so decided in the case, 
4th March 1755, Auchinleck against Gordon ; and in 
the case, 9th February 1765, Wilkie against Wallace, 
SeL Dec. Nor does any distinction seem to be made 
in, the practice of the law of Scotland as to the 
penal conclusions comprehended in this peculiar ac- 
tion. The palinode, or recantation, in actions of scan^ 
dal, was a peculiar conclusion, applicable to verbal in- 
juries, which is now obsolete. By what rule of ana- 
logy then, must the dissolution of marriage by divorce 
be decreed to take place ^here the crime of adultery has 
been committed, as defamatory expressions were retract- 
ed by palinode at the place where these had been spoken .^ 
Upon ^hat ground is it here asserted, that the action of 
divorce is entertained by the Consistorial Court to pro- 
.tect public morals, when that action can be sued only 
, by the private party^ and for private redress i Where has 
the authority been discovered for holdi^ig, that it is the 
^loctu delicti which founds the jwisdiction in actions of 
. divorce, and that the decree must be obtained there i 

.With respect to the extremely delicate and difficult 

point, whether the remedy afforded to foreign parties 

should be 4hat of separation a mema et thoro, when their 

own law does not permit divorce a vinculo, the argument 

. for the pursuer was stated in this manner : 

. . . 'Mjfliitly, The Commissaries f!>ropose to introduce into 
this country the form of redress granted at Doctors' 
Commons, viz. to divorce, but not to declare the vincu' 
lum matrimann dissolved. 

** The complainer humbly apprehends, that the Com- 
missaries have no power in this way to alter the' practice 
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of iht law of Scotiind, aiid to introduce the law of Eng- 
land. A court of law has no other duty than to admini- 
ster the lawy and has no right to alter the institutions of 
our forefathers ; an4 for what : beneficial purpose would 
they do so i Wquld it improve the puf ity of our mo- 
rals to doom certain innocent parties to a life of celi- 
bacy ; or would it render marriage more honourable, to* 
enable those persons to retain the name of marriage with* 
out the reality,' who have dishonoured it by profligacy i ' 
' ** As already noticed, no pretext for this exists in the 
plea of comitaSy because the English courts do not adopt 
the Scotch remedies for adultery towards persons whose 
marriages were solemnized in Scotland. In the next 
place, the Commissaries have no power to introduce the 
general system of the law of England. Are they to coni- 
pel pasties to find caution to live chastely i If they enter 
mto new marriages^ will they be protected against prose- 
cutions for bigamy, or notour adultery, by tne English 
statute of James the l^irst i 

^ In one word, the Commissaries admit that they have 
jurisdiction in this case. Their powers in this, as in other 
cases, form the measure of their duties. They are : evi- 
dently persisting in erroneous notions, in opposition to 
the opinion of the Supreme Court." 

Now, what the Commissaries had really proposed by their 
judgment, was to give the inferior remedy of the Scotch 
law, in the Scotch form, if required, in the case of English 
parties whose relation of husband and wife, as it subsisted 
in their own country, it had been ascertained by the best 
evidence, that the Scotch Court could not effectually dis- 
solve. The reasons of that conclusion were fully stated, and 
do not appear to have been ever hitherto considered by 
any party. In particular, it has not been shewn that thes« 
jeasonsare in any respect affected by the circumstance,, 
that the Consistorial Courts of England have not power 
to: grant divorce , a t^tiiai/o of a lawful marriage in .any^ 
case, whether of foreq;n or domestic parties. 

llie style of the passages quoted can only call for notice 
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in regard to tbe comiBtorial jurisdictioii mid law. Itab' 
cords perfectly with the object and tendency of the whole 
other pleadings and argumentSi maintained without any 
real contradictor in all of these English and Irish cases. 
But ffom the tenor of the judgments and interlocutors 
upon record, it will be easy to form an opinion how far 
the ^charge of contumacy, thus plainly insinuated against 
tbe. Judges of the Primary Tribunal, for the purpose 
of p?ertuming their decisions in the Court of Review, 
has any real foundation whatever, and whether the state- 
mtsnt of this most unjust and groundless imputation 
can be accounted for otherwise than by reference to the 
well known tactics of forensic warfare* 

Note (L.) p. 166. 
Thr opinions delivered by the Judges of the Second E^i* 
virion of the Court of Session at the advising of this case, 
and that of "Kibblewhite against Rowland, as reported to^ 
gether by Lord Cringletie, Ordinary, were given in tbe 
following: terms : 

Lord Grmgletie presented the biUa. of advocation 
without any remarli:. 

" Lord Jmtice'Clerk, — I have no difficulty in saying, 
that! entirely, differ from the Commissaries asi to the in- 
t^rlocutor which they have here pronounced ; and 1 am 
decidedly of opinion, that it ought to be altered, and that 
a special' remit should be made to them to proceed with 
this divorce according to the rules of the law of Scotland. 

*' Having gtyen my opinion upon tbe general ai^gumeiic 
ata former period,- 1 feel it now only necessary to state, 
as formerly, that it: coincides with the unanimous opinion 
of- the tea Judges,* on die question proposed to them by 
this CoorU 

** lUfith regard to the particular circumstances of this 
cas^ it-appears from the proof which has been led as to 
the residence of the defender, Mr Levett, that hebas lived 
for a considerable time within the bounds of the territory 
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of Scotland. It is establbhed, that he has resided at dif- 
ferent places, hut all of them within Scotland, for a year 
and a half, or nearly two years. Although he has no 
house in property or under lease, he has lived in lodgings; 
in one of which the notice or citation in this action was 
personally served upon him. These facts are established 
by the proof, 

'^ With regard to the .eiistence of collusion, which is 
one of the qualifications in the opinion giv^n by the con* 
suited Judges, you have an oath of calumny by the pur- 
suer, which, in all the circuniatances that could tend to 
establish collusion, completely negatives every idea of its 
existence in this case. It is thereby ascertained, that 
there has been no understanding, direct or otherwise, be- 
tween the parties, in regard to the institution of this ac* 
tion. There was no collusion in the husband's comii^ 
to Scotland. There, was no communication whatever re- 
lative to his coming to Scotland and residing there be- 
tween him and any person acting for the pursuer, and 
taking an interest in the proceedings upon her part; and 
she does not believe that there has been '' any commum- 
** cation whatever upon the subject, either between her 
'' and apy friend or agent upon her part, or between any 
" friend or agent of his with any friend or agent of hers*" 

*^ In these circumstances then,««»when there is no sua- 
picion of collusion-^where a complete domicil has been 
established, sufficient under every, view of the law of 
Scotland to found jurisdiction, and that independently of 
the personal citation given to the defender,«-«*where the 
wrong or act of adultery was committed in Scotland,-— 
the question is. Whether there is any thing in the princi- 
ples of our law to prevent a divorce being granted in this 
case? llie Commissaries of £dinbiirgl) have thought 
proper to find, that, although they haife a perfect jurisdic- 
tion in regard to this case, yet, because divorce is only 
granted as an extraordinary remedy in England, where; the 
parties were married and formerly resided, they have, no 
authority by the law of Scotland to grant, a divorce a vUh 
culo matrimQf^ to. the pursuer of this action.. I tbiuk^ 
however, that the piinciples of our law call for a deci« 
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sion very different from that of the Commissarieil ; 
and I am for remitting to them^ with insti'uctions to pro- 
ceed according to our own law in the decision of this 
case. 1 cannot go into the distinction of acknowledghig 
a jurisdiction that authorizes the Commissaries to enter- 
tain a case in the Consistorial Court, and to award on 
account of adultery, that limited species of redress, uame- 
ly, a divorce a mensa et thoro, which, although allowed in 
the Ecclesiastical Court in England, has hitherto been 
unknown to us, and which, at the same time, authorizes 
them to refuse the only remedy which the law of Scot- 
land prescribes. The English law cannot be the rule 
which ought to be followed by our Courts in such a case. 

'* Lord Bannatyne.''^yfhen our opinions were given 
formerly, upon the general question, 1 held a different 
one from that which was adopted by the majority of the 
Court. But I am for altering the opinion of the Com- 
niissaries in this particular case. There is no incon« 
sistency between my judgment in regard, to this case, and 
the opinion which 1 delivered on a former occasion. 
The question at present is* not what is right in the general 
question, but what is so in the case before us. This case 
went to the Commissaries from this Court on a remit, 
with instructions ; and the question is, what was the 
meaning of that remit in this particular case? When 
your Lordships determined the case formerly, the Court 
proceeded upon two views. The majority of the Court 
thought, that wherever there is residence in Scotland 
* sufficient to found jurisdiction in its Courts, there it is 
' proper to apply the law of Scotland, and that the Com- 
missaries were not at liberty to pay any regard to the law 
of the country, where the marriage took place. On that 
point I differed from the majority of the Court; I 
was disposed to think, that there is a distinction between 
that residence which merely founds jurisdiction, to which 
effect our law requires only the short residence of forty 
days, and that which entitles a Court in this country to 
apply their own 'la win a question of divorce between 
parties who had been married in EQglaod, or any other 
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eountiy having a system of municipal law different from 
oors^ and thought that preference should be given to the 
law of the country in which the marriage was contracted^ 
between parties, who, as natives, or having a iixed domi- 
eil in it, were at the time subject to the general authority 
of its laws, to M'hich I did not conceive that we had a 
right to deny effect, as the measure of the rights belong*' 
ii^ to them as married persons, to the extent of applying 
the particular rules of our own lawy except in the case of 
their withdrawing themselves from the authority of the 
one, and becoming subject to the other, by a fixed and 
permanent residence in Scotland. Under this view, 
therefore, I hold our Courts in this case bound to apply 
the law of £ngland, conceiving the pursuer still to retain 
the same fixed domicil in England which he had before' 
the marriage took place. Your Lordships, however, 
were of opinion, that there is no such distinction recog- 
nised by the law of Scotland, and that residence sufficient 
to' found jurisdiction is sufficient to warrant the law of this 
country being applied in a question of divorce; and that' 
being your opinion, and thereby expressed as the judgment 
of the Court, I tliink, with gr€^t deference to tne Com- 
missaries, that they were not at liberty to apply their own 
opinion against that of this Court. 

^' Lord Glenleejf^Mj opinion went the same way with 
that of Lord Bannatyne, on the former occasion he' 
spoke of, and if I were satisfied that, from an explicit or- * 
der, or by clear implication from the terms of our remit, 
the Commissaries ought to have understood the opinion 
of this Court to be, that where there is residence suffi* 
cient to found jurisdiction, the law of Scotland should be 
applied, I should agree with his Lordship likewise in 
thinking, that the Commissaries have done wrong ; and I 
should think that, instead of proceeding to consider the 
question bbfore us, we should at once alter their interlo- 
cutor, as !inbonsistent with the remit of the Court. But 
I do not think that such were the terms of the remit. It 
allows ^ the pursuer to prove that the defender was do* 
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'' miciled and resident in Scotfamd^ when the action was 
*^ raised ; and instructs the Commissaries to make what 
'^ inquirer they may think proper and competent, in order 
'' to ascertain whether ihe process becoUusivei md there' 
'* after to proceed according to hw^ I thiii^ the Com- 
missaries have acted in strict conformity to . this, judg-* 
ment ; and however the facts might stand with regard to the 
^natters which tbey were to inquire into^ they were en* 
titled to pronounce any judgment that appeared to them 
to be according to law. If they . happened to he in thi^ 
Court, they might hear what the different Judges saidy.but 
we are not to suppose that they were in Court^ror heard the 
reasons of the Judges for their . opinions ; and they .were 
bound therefore to ga by their own judgaienis, and to at-^ 
tend only to the t^rnis of the remit. 

^' I may mention here with propriety, that I adhere to 
my former opinion ; but I think it unnecessaiy to repeat 
the grounds upon which it is formed. I shall just say,^ in 
the first place, that I would pa^ great attention to the 
true meaning of the whole Lords m the opinion they gave 
on the question proposed to them by this Court. But, 
upon the fullest consideration X can give the matter, !!• 
seems to me explicitly stated, that. they meant to decide 
notliing whatever, but thst the mere fact of a marriage 
having been celebrated in England, is not per se a suffi- 
cient ground for refusing a divorce \xk Scotlandi lii!>that 
opmion 1 concur with them ; and that is the whole length 
of the opinion of the Judges. I think certiainly that a 
marriage having been, celebrated in England, U not a 
sufficient ground per 'se for refusing divoicein Scotland. 

** On the other hand,' I think that the question with re- 
spect to domicii \i of great importance; [and if 1 were 
satisfied that it is proved here, that such; a domi^il has 
been established as, to all intents and purposes, subjects 
the parties to the law of Scotland, I should think die 
Commissaries viTong in their interlocutor. But I am saUa- 
fied, that, although such a domicil as that which iias been 
proved, and personal citation, of itself. enough, are safikient 
to give the Commissaries a jurisdiction, it is quite a dif- 
i'erent coDsideration, according to what law the question 
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should be decided. . In the same ..manner, such a domicil 
may be esublished, as may ^ve jurisdiction ; for example, 
in a question of succession.; but it is quite a different 

Juestiott by what law the successiqn shall be determined.- 
t does not follow, that, because iurisdiction is established 
in our Court9,:.tfae succession sbafl be regulated by the law 
ef 'Scotland. ; It appears *to me. as. plain as light of day« 
that residence, established, of the kind stated in both of 
these. cases^ should be no reason for giving the parties the 
benefit tif .the law of Scotland, with regard to divorce* 
They are not in such a situation as to authorize this. The 
lady seems just to come here to be enabled to take ano* 
tber husband, contrary to the law of her own country, for 
sheseems to have no view of settling here, in order to en« 
joy such benefit in Scotland. I am, therefore, for adher* 
ing to the interlocutor of the Commissaries. 

*^ Lard Roberison.-^yfhen this case was first before 
your lordships, I stated, at length, the grounds of the 
opinion which I delivered, and which led me to concur m 
the.rifmit.to the Commiflsaiies to alter their interlocutor, 
and to proceed in the divorce, agreeably to the law of 
Scotland. At that time a difficulty occurred, whether 
there was any evidence as to the domicil of the defender^ 
so as to found jurisdiction against hiin, and the remit was 
oiftde fpr ascertaining the fact as to. the residence .of the 
defender in Scotland ; and, secondly ^ .whether there was 
collusion;. I think the Commissaries were entitled to pro* 
ceed as they have done in the /ease, and .have acted in strict 
obedience .to this remit It was confined to these two 
p<Hnt8, viz. lo inquire regarding the domicil of the defen^ 
der in Scotland,-^whether it was such as to found jurist 
diction; and to mquire whether there was collusion. b^ 
tweeu the parties. They have l^d proof upon these points 
and they have then proceeded as they saw cause. '^ Intheiir 
situaiicMi, I would hai^e pronounced a different judgment ; 
but I do not blame them for -proceeding according: lo 
their own opmions in the decision now under review. 

^* With regard to the proof which has been led, the 
evidence as to residence 4s all that can be brought, or can 
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beeipeoCed. The great difficidty as to a proof of re»h 
denee ia, as it is connected with the question of coHusioiK 
If it appeared that a party had come to Scotland merelj* 
to found a jurisdiction, in order that a divorce might be 
sued for and obtained, I would have great doubts of sua* 
taining a residence in this country, as a sufficient ground 
for granting a divorce. But I see nothing in this proof 
that can induce such an opinion respecting the parties in 
the present case. I do not find any thing in the whole of 
the evidence that can lead to the conclusion, that the 
residence here was in order to found a jurisdiction, that 
divorce might be obtained. 

'' With regard to the question of collusion, the proof 
is entirely satisfactory. Mrs Levett answers every ques- 
tion fully and fairly; and there appears to have been ua 
collusion, directly nor indirectly, un her part with her 
husband, nor by any other person for her behalf. I 
therefore concur in opinion with your Lordships, and 1, 
am for altering the interlocutor of the Coniqiissaries. 

^ Lord Craigie.^-A was not here when your Lordships 
formerly pronoimced a decision on this question. At the 
same time, 1 agree in opinion with your Lordships on the 
point, of jurisdiction ; and I think, that where there is ju- 
ri^iction, the law of Scotland must have effect 

^ It appears to me, that, according to the strict words 
of your interlocutor, the Commissaries were at liberty to 
pronounce such a judgment as they might think right.^ 
but from their access to this Court, I should think they 
might know the sentiments of the Judges when such a 
case as this is decided here ; and 1 own that I would not^ 
in their circumstances, have pronounced the interlocutor 
which they have done. 

<' On the question of collusion we are all agreed. There 
appears to have been no collusion between the parties. - 

** With regard to the domicil-^taking into view the cir- 
cumstances of this case,T-the fact of the adultery having 
been committed in Scotland, — thedefende^'s domicil being 
established here (and 1 think residence wnhin the territo- 
ry of S$:otland for forty days is sufficient to found juris** 
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diction), the law of Scotland must be applied. In conse- 
quence of tbeir passing from England here, the defenders 
have no domicil but in Scotland. No action, it wouhi 
appear, can be instituted in England against them till 
they return thither. 1 am,^ therefore, for altering the in^ 
terlocutor of the Commissaries, and for remitting to theni 
with instructions to proceed in thq divorce." 

The Lord Justict Cierkexpres^d his conviction in strong 
' terms, that the general question must now be held as de^ 
' cided, and could not again, with propriety, be brought 
under the review of the Superior Court. 

Note (M.) p. 184. 
The collection entitled, ** Sacrosaneta Concilia ad 
** Regiam Editionem exacta Phihp. Labbei et Gab. Cos- 

' ^* sartii," has been selected as satisfactory authority with 
regard to the practice of the Roman Catholic Church on 
the subject of divorce. 

The tenth Canon of the council of Aries, held anfw 314, 
is the first on the subject which has been there observed, 
and it is in these terms : Tom. 1. p* 1427« *' De his qui 
** conjuges suas in aduJterio deprehendunt, et iidem sunt 
'^ adolescentes fideles, et probibentur uubere,^ placuit ut 
'^ in quantum possit consihum eis detur, ne viventibus ux« . 
'^ oribus «uis, licet adulteris, alias accipiant." 

These expressions seem to imply tliat the previous, rule 
and general practice were in favour of divorce a vifictUo, 
for adultery, and only to dissuade a particular class from 
the exercise of that right. 

The eighth Canon of Council of Neocaesarea, held 

* anno 314, tbid, page 1485, is the next. It relates only 
to the clergy, and is thus expressed : " Mulier cujusdam 
** adulterata laici constituti, si evidenter arguatur, talis ad 
" ministerium cleri venire non poterit. Si vero post or* 

« '* dinatiotiem adulterata fuerit dimittere earn conv^nit. 

i ''• Quod si cum ilia convixerit ministerium sibi commi&* 

'*' aum obtinere non poterit." 

( In the Canons of the Council of Gangres, held about 
the year 3^5, it has been stated by Hermant in his His« ; 
toire des Conciles that the decision was against divorce. 
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. Hie Ctnon is iu these terms.: Labb. Tom. 11. page 422. 
'^ Si qmi mulier virum proprium relinqueQS, decedere yo- 
'* luerit nuptias eiiecrans amithema sit." Hf re ne allu- 
sioii is made to divorce a vineuh, or to judicial separatioa 
for adultcrjy or aoj other cause* 

The Council held at MileTe, anno .403, ibid. Tom. II. 

Cige 1117> did resolve to apply to the Emperor for a 
Wy prohibiting divorce a vinculo, according to the terms 
of die following Canon ; No. 102. ** Placuit ot secun« 
*' dum evangelicam et apostolicam disciplinam, neque di- 
** missus ab uxore, neque dimissa a marito alteri coiyu- 
^ gatur, sed ita maneant, aut sibimet reconcilientur : 
<< quod si contemserint ad poeuitentiam redigantur. In 
^qua causa legem imperiatem petendmn'est promul* 
** pLtu** And the same reaoluiion is repeated, ibid, page 
1^1, as confirmed by. the general Council of Africn^ 
tfiuio 416. But it does not Appear that any such law was 
then obtained. If passed, too, it wi)uld hate been an .or- 
diiiai7 i^islative measure, subject to be rq^aled or al-< 
tered by the power from which itf>roceeded< 

Upon the other hand, the chapter entitled '' S^nodus 
** 8. Patricii, Auxilii, et Issemini Episcoporum, m Hw 
** bemia celebcata," anno Cbristi 460, ibid. Tom. III. 
page 1484» contains this Canon: ''Audi Dominum dv* 
J* Cor. e. " centem ; * Qui adba^ret meretrici unum corpus efficitur. 
^ Item, adiiltera lapidetur^ id est, hinc vitio moriatur ut 
^ desinat crescere quae non desinit msechari. Item, si 
'' aduliera fuerit mulier numquid revertitur ad virum 
** suumpriorem.; Item, non Ipset viro dimtt^re u^orem 
'' nidob causamfomicaiioniSf ac si dicat, ^ ob :hanc cau^ 
^' san^.' Unde si tiitcei alteram velut posi raoriem prio- 
'' ris non veCanu" 

The sixth Canon of the Council held at Aogiers, anno 
45S, ibid*Tom. IV.page 1021, ag^ia contains this general 
but not explicit interdiction : ** Hi quo^ue qui alienis uxo-> 
^ nbus,. superstitibus ipsorum maritis nomine conjugii 
'' abutuntur, a communione habea^tur extranei.'' 
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But die second Cahon of the CoiincU held at Vtennes, 
anno 465, ibid. Tom. IV. page 1055, ezteptsihe case of 
divorce for adultery as' lawfuT thus : '^ £oib quoque qui 
^ relictis uxoribtts sois sicut inevaogeUco dieitur excepta 
^' CAUSA FOBNiCATiONis, sine adulterii probatione alias 
. '^ duxerint, statuimus a commnnione similiter arceiidos ; 
'' ne per iudulgentiam nostram praetermissa peccata^ alios 
'^ ad licentiam erroris invitent." 

The Council held at Adge, anno 506, ibid. Tom. IV. 
page 1387> by the twenty-fifth Canon, authorizes divorce 
after a judgment of the bishop of the diocese. 

i\nother Council, held at Toledo, anno 693, deposed 
the bishop who had opposed the divorce of King £gica, 

Tom. V. page 1340- 

The ninth Canon of the Council held at Soissons, an* 
no 744, declares divorce a vinculo to be permitted to 
husbands " causa fornicationis," ibid. Tom. VI. page 1553. 

The second and eighteenth Canons of the Council of 
Verberies, anno 752, permit wives in certain cases to 
marry again, whose husbands had committed adult^ry^ 
ibid. Tom. VI. page 1657. 

The Council of Colnpiegne, held anno 757, ibid, 
Tom. VI. page 1697, contains many Canons favourable 
to divorce a vinculo, and, among others, 16. ** Si vir le^ 
'' prosus mulierem habeat sanam, si vult ei donare com^ 
** meatum ut accipiat virum, ipsa femina si vult accipiat. 
" Similiter et vir." 

The 36th and 37th Canons of the Council of Rome, 
anno 826, permit divorce a vinculo for adultery, ibid. 
Tom. VIII. page 112. 

Pope Nicolas the Great, in his Responses '^ ad con>- 
'' sulta Bulgarorum," approves of divorce, on account of 
adultery, artiele 96, anno S59, ibid, page 546, Tom. VIIL 

By the Canons of the Council - of Tibur, anno 89^^, 
from the 41st to the 46th, divorce a vinculo seems to have 
been permitted in various cases for adultery, ibid. Tom. 
IX. page 462. 

The 16th Canon of the Council of Bourges, held anno 
1031, ibid. Tom. IX. page 1031, is in these terms: 
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f'Ut qui uibrem sine culpa fokkigationis dirai^ 
'^ aenif alteram ilia viveate oon ducat. 

" Ut illi qui uxores legitimas sinb culpa foenica« 
*' TiONis dimittuQt, alias non accipiant illis viventibus^ 
*' nee uxores viros, sed sibimet reconcilientur.'' 

The 12U1 Canon of the Council of Rheiinsy anno 
IMQribid, page 1048, prohibits the husband to marry 
another, '* l^itima uxore derdkta** 

The 16th Canon of the Council of Rouen, anno lO?^, 
tiid. Tom* IX. page 1228, prohibits the husband, whose 
wife had taken the veil, to marry another. 

Pope Alexander III* answered to the consultaition of 
the French prelates, '' Licet Romana ecclesta non consu- 
^' evit, propter nialeficia legitime conjunctos dividere, si 
'^ tamen consuetudo generalis Gallicanse ecclesiae liaber ut 
'^ ejusffiodi matrioionium dissolvatur nos patienter tolera- 
" bimus.^ 

The Council of Dalmatia, by the tenth Canon, anno 
1199,^iu2. Tom* XL page 10, excoipiiuinicates those, 
y qui proprias diniiserunt uxores vel de castero dimiserint 

** SINE JODICIO ECCLESIiE/' 

The Council of Florence, anno 1439, t&uf. Tom. XIII. 
decided, that the subsistence of the law of divorce in the 
Greek Church, and the difference in other points of dis- 
cipline between it and the Latin Church, should be no 
obstacle to their reunion. 

In this fluctuating and uncertain state, the law of the 
Roman Catholic Church, as to divorce, seems to have 
remained at the time when the Reformation was esta- 
blished, both in £ngland and in Scotland ; and it was some 
years after the dates of these events that the Canqss.of the 
Council of Trent De sacramento matrimonii \yerG. pxo^ 
mulgated, upon the 1 1th of November 1563 ; ^b^^^^enth 
of which does dogmatically settle the questioQ £(^r the ad* 
Ibid. berents of the Church of Rome in these terms : '^sSi quis 
Tom.XIV. '^ dixerit, ecclesiam errare, cum docuit et dpcet, juxta 
p. S74* '^ evangelicam et apostolicam doctrinam, propter adulte- 
'^ rmm alterius conjugum matrimonii vinculum non posse 
*' dissolvi, et utrumque, vel etiam innocentem, qui icausam 
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^ adulterio non dedit^ nan posse altero conjtige vivente, 
^^ aliud matrimoQium coutrabere, msechariqive eum <iui 
** dimissa adultera aliam duxerit, et earn quae dimisso 
** adultero alii nupserity anathesia sit/' 

But without assuming that any positive iaw was meant 
to be promulgated upon the subject of divorce by the Dh 
jvine 4^uthor of our religion, for all nations, times, and 
circumstances, or entering upon the point at ail as a 
question of casuistry, a judgment may easily be form^ 
ed by those who retain the freedom of thought, as to 
the spirit and temper in which these decisions of that 
celebrated Council were given, from the three concludfti^ 
Canons of this chapter. These are, *^ ]0» Si qiiis dixerit^ 
** statum conjugalem anteponendum esse statut v^ginitatia 
^' vel ca&libatus, et non esse nielius ac beatttts manere in 
'*> virginitate aut caelibatu quam jungi matrimonio ana* 

" THEM A SIT. < * 

^ 11. Si quis dixerit, prohibitionem solenmitatis nupti<* 
*' arum certis anni temporibus superstitionem esse tyran- 
<' nicam, ab ethnicorum superstitione profectam, aut be- 
** nedictiones et alias ceremonias quibus ecclesia in illiis 
** utitur, damnaverit, anathema sit. 

12. Si quis dixerit, causas matrimontales non spec- 
tare ad judices ecclesiasticos, a n ath bm a s it." 



u 
it 



The unquali£ied anathemas of the Church of Rome 
are here denounced against all who may allege that it is 
not better to remain either in virginity or celibacy than 
to marry ;-^»or who may aj£rm that it is superstitious to for^ 
bid marriage during certain seasons of the ^ear ;— -or deny 
that the right of jurisdiction in matrimonial causes belongs to 
the Ecclesiastical Courts ;-«-as well as against whoever shall 
maintain that divorce a vinculo may be permitted for adul- 
tery, according to the exception in the words of the answer 
of our Saviour, recorded by St Matthew, upon the ques- 
tions put to him as to the law fulness of dissolving marriage 
by divorce. Some idea, in particular, of the principles 
and practice of the Ecclesiastical Courts of the Church of 
Rome in Scotland, as to matrimonial causes, may be 
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fomad fffoni theexthctf givenrin atiilbefvcBlifiot^' ai» 
copied from their QWD raconfa; . • * .<)..' .h>.f...i . 

Note(N.)pw \S5. .» . . ^ 
In illustration of the proposition here stated in the 
texty it may be suflScient lo qaote the foliowinjr Trani»la- 
tion of a part of that section of the Prwinanr-Sode pub* 
lishe4 At B^liuy in 170^9 '' concerning Divorce by ven* 
'' tence of a. Court/' Vol. Ill* p«84^ begiaaing at tec* 
tion 668; 

'' 668. A legal marriage can be dissolved by the sen^ 
tence of a Judge. 

. 669* Such divorde^ ^however, cadnottakc^plaoe with* 
jMit the most forcible reasons. 

670. Adultery, (Ehelnich) commfitted- by one pafty, 
justifies the other, to sucf for divorce. 

67 1« But should the wife be guilty of adultery^ she can* 
Qot^ under the pretence that her husband has alsbb^n 
guilty of it| prevent divoree* 

672* Sodomy^ or such other unnatural crimes, are 
deemed equivalent to adultery. ' 

673. The same ccmsequence foUow» from an illicit in* 
timacyr from which a strong presumption may arise of 
the marriage vow being broken. i. ' ' 

674. Mere suspicion is not a sufficient ground for di« 
vorce* . 

. 675. But if probable cause exists for such » suspicioiiy 

then qiuat the accused party, at the summons of the other, 

be judicially interdicted all intercourse with the-.snspected 

person.- 

. 676. If, after such interdict has been obtajoed^ an in* 

timbcy betwixt tb^ interdicted parties tftill continues, this 

will constitute a sufficient reason for a divorce. - ' 

677* A divorce may also be obtained on. account of 
wilful desertion. 

678. But the mere change of the usual place of resi* 
dence is not to be considered as a desertiooi 

679» On the contrmry, if the man changes his residence^ 

the. woman is bound to follow him, 

5 



680. But if she contumaciously refuses to do so, aft^r 
th^ order of a Judge to that purpose, then her husband is 
iivell entitled to sue for a divorce. > 

681. But the wife is not obliged to follow the bus- 
band, should he, by commission of a crime or other iiH 
fringement of the laws, be obliged to leave the King's do* 
ininions. ' ^ ^ 

€82. In the same manner, she is dispensed from foI« 
lowing her husband, should Uiat be specially provided by 
her contract of. marriage. 

683. In every event, die man is bound by law to re« 
d^ive his wife, should she chuse to follow him. 

6.84. But should he obstinately refuse this without su^ 
ficient cause (see §087)^ he furnishes the wife with a 
good ground of div6rce. ' 

6fi5. Should the wife leave her husband without his 
consent or just reason, dien the Judge must exhort her to 
return. 

686. Should the judicial summons of adherence be 
Ivithout avail, the husband can then insist for divorce. - 

687* In no event is the husband bound to receive back 
his wife, who has left him without just cause, of her own 
accord, until, by creditable witnested, she shall prove tha^ 
during her absence, her conduct has been irreproachable. 
. 688. Should the residence of the absent party be un-^ 
known, or so far removed from the Prussian territory that 
no judicial order for reuniting the parties as a married 
pair can be given, then the party wiUing to adhere is en* 
titled openly to sumi^ion, and if this should fail, to sue- 
for divorce. ' 

689. But such circumstances of desertion must be pro- 
ved as tend to ground a strong presumption of the inteu*- 
tibn to desert the other party. 

690. But it is not possible to resort to the public sum?* 
inons till a year after the departure of the absent spouse. 

691* During this year, the party remaining at home 
must use every possiblis esldeavoUr to discover the retreat 
of the absent party. 

692* If it appears from circumstances, that the absent 
^use had deserted for good and lawful reasons^ then th^ 
' ft 
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other party nuuit wait t«n yean after the deierlioiiy and 
eau even then oaly pursue for a declarator of death. 

693. If the real causes of desertion appear to be doubt- 
filly then the suit for divorcei after the expiry of two years 
{% G9O) from ibe appouited tioie, and under the prescribe 
ed limits, takes place, 

694. Obstinate and continued refusal of the marriage 
nghts shali be considered in the same light as wil^ de- 
sertion. 

695. A spouse who, by his conduct during or after co** 
kabitationy prevents the proper oluect of marriage from 
being accomplished^ entitles the other party to sue for a 



696. An utter and incundble lacsfNtcity to perform 
the marriage duty, even although it should arise duriqg 
die subsistence of the mairiage, is sufficient to ground a 
divorce. 

697* The same takes place in consequence of other 
iacuraUe bodily frailties, that excite disgnst and horror, 
or entirely prevent the fulfilment of the object of mar^ 
iiage« 

696. Madness and idiotism affecting either of the 
apouses, can only give occasion for divorce^ if they coik 
tmue longer tlbin a year> and then afford no reasonable 
hope of recovery. 

699. If one of the spouses attempts the life of the 
other, or uses such violence as tp endanger his life or 
health, then the injured party is entitled to sue for de- 
force, 

700. The same consequence follows coarse and un^ 
lawful attacks on the honour or personal liberty of the 
olber spouse* 

701. For mere verbal pffences or threats^ and also 
for trifling acts of viokDce^ married people in ^e lower 
ranks shall not be divorced. 

70£. Among the middle and higher ca&ks alsp^ di-^ 
V€>roe can only be gvapt^d if the offending spouse is obslir 
nately and repeatedly guilty of verbal or peraonai injujg^ 
mtfaout the strongest provocation. 

703> Incompatifaality of lemfi^ ai|d quarrelsQme diir 
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^sition are causes of divorce, if thej rise to such a height 
as to endanger the life or the health of the innocent 
party. 

704. Opprobrious crimes, for which one spouse haa 
received sentence of imprisonment^ or commitment to the 
house of correction, justifies the innocent party to apply 
for divorce. 

705. The same happens, if one spouse falsely aecu* 
ses the other of such crimes, knowing the accusation tp 
be false. 

706. Further, if a spouse, by intentional unlawful 
transactions, endangers the life, honour, office, or trade ot 
the other party. 

707. If a spouse commences an ignominous employ- 
ment, the other can sue for divorce. 

708« For drunkenness, extravagance, or imprudent 
management of a spouse, marriage shall not be immedi- 
ately dissolved. 

769' But the Judge shall, at the instance of the 
other party, take such measures as shall tend to reform 
the guilty party, and prevent the bad consequences of 
such a course of life. 

716. Should the guilty person make no reformation 
after these judicial admonitions, but persist obstinately in 
the former course, the marriage may then be dissolved at 
the further application of the injured party. 

711. A wife is entitled to sue for a divorce on aq- 
count of being inadequately maintained, only in case the 
husband's fortune shall have been impaired by his own 
Vrimes, mismanagement, or extravagance. 

712. But if the man refuses the woman her main- 
tenance, the Judge must fix her provision according to 
the husband's fortune, and compel payment. 

7 IS. But should the man, in spite of this, obstinate- 

5|r refuse the woman her maintenance, she may then sue 
or divorce. 

7 14. In general, in every case the Judge must, in his 
judicial capacity, do all m his power to restore a good un* 
derstanding between the married pair, and to remove the 
causes of their dissatisfaction. 
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715. In so.fair as a difference of reli^ons faith is, from 
the beginning, an obstacle to marriage, in like manner will 
a change of religion by one of the spouses during the mar* 
riage give legal ground to the other to sue for a divorce. 

716. Marriages, where there are no children, can be 
dissolved by mutual consent, if there is no reason to sus- 
pect levity, precipitation, or compulsion on either side. 

717. But, with the exception of this case, a marriage 
cannot be dissolved for alleged dislike, if this cannot be 
supported by just cause. 

718. Nevertheless the Judge shall be permitted, in par^ 
ticuiar cases, to dissolve the marriage, where it appears to 
him, that the dislike is so strong and deeply rooted that 
all hopes of a reconciliation, or attaining the object of 
marris^e, are at an end. 

719. In this instance, however, the spouse insisting for 
divorce against the will of the other, without any proper 
legal grounds, must be declared the guilty par^i and 
found liable for the penalties of divorce. 

720. If the spouse insisting upon divorce induces, by 
immoral conduct, the party willing to continue the mar- 
riage to commit those offences on which the claim for di* 
Torce is founded, the divorce cannot be granted. 

721. Offences which have once been expressly forgiven 
can never afterwards be resorted to as grounds of divorce* 

722. Forgiveness is presumed, if the offended party, 
after receiving convincing proof of the guilt, continues the 
marriage for a year. 

725. The mere performance of the matrimonial duty, 
to which they were both bound before the commence- 
ment of the suit, does not infer a forfeiture of the right 
to sue for divorce. 

724. During the process of divorce, one of the spouses 
cannot separate from the other without his consenti; 

726. But when the divorce is pursued for causes threat* 
^ning the life, or endangering the health of the pursuer, 
and these causes seem to be well founded, then the Judge 
can grant a separation pending the divorce. 

726. Only in this case can the wife demand, that th^ 
husband shall maintain her out of the house. 



?S7» The expence of process must be defrayed by the 
jiiusband at the instance of the wife^ from her fortune, qvy 
if she has none, from his own* 

728. If the divorce is only sued for on account of the 
less important reasons detailed in sections 675f61[6,70it 
t08, 709, 710, 711, and it shall appear frpm the inter- 
ference of the Judge, that there are hopes of a future re* 
conciliation, the Judge may delay the publication of the 
sentence of divorce ; but not beyond a year. 

729. During this time, it is permissible for the spouses 
to live separate* 

730. How matters are to be arranged in the meantime, 
with regard to the education of the children, their support^ 
and that of the wife, and the security of the property, the 
Judge must regulate according to a sound discretion, with-, 
out the necessity of a new process for that purpose. 

731. After the expiration of the appointed time, the 
Judge must again attempt to reconcile the parties; and if 
this be without avail, the sentence must be pronounced 
without farther delay. 

732. The dissolution of the marriage state takes place 
from the instant that the decree of divorce has received 
the sanction of the law. 

733* And this sentence produces ati entire dissolution 
of the marriage, and its consequences, in relation to both 
spouses. 

734. Sentence of mere separation from bed and board, 
shall not be pronounced, if even only one of the spouses 
be of the Protestant religion. 

735. If the Judge pronounces a perpetual sentence of 
separation from bed and board, this has all the civil ef- 
fects of a regular divorce between Roman Catholics. 

736. It is left entirely to the conscience and religious 
principles of a divorced spouse to make use of the dissolu- 
tion of the former marriage to contract a new one. 

737. But if circumstances occur during the divorce, 
making a second marriage with a specified person impro« . 
per, then such married person can only be permitted to 
remarry at all by virtue of a special licetfce. 

738. But this permission must be granted, of course^ 
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by the Judge "who has pronounced the cBvorce, when It 
does not appear from the proceedings in the process of 
divorce, that the person whom the divorced party wishes to 
marry is the same person to whom the interdict applies. 

7S9. The divorced wife retains, in genera^ that rtml( 
which her husband enjoyed at the time of the divorce.'^ 

These extracts are made from the pew Prnssian Code, 
entitled, Jllgem^nis Landvicht fur die Preussischen 
Staaten (Generah Code of Common Law for the Prus- 
sian States), 3d edit. Berlin, 1796. This Code was p.re- 
Eared in the reign W Frederick Wiiham 11. ; ^nd in a 
itter patent from that Sovereign, under the Great Seal, 
which is prefixed to it, this new Code is declared to su- 
persede a former collection, published in 179 19 as well as 
all laws, edicts, and ordinances promi^gated anterior to 
the present publication, with the exception of some pecu- 
liar provincial usages. The letter- patent bears date the 
5th of February 1794; and the new Code was to acquire 
the force. of law from the 1st of June of that year* 

The Danish laws, according to the Code of Christian V, 
contain the following rules upon divorce: ** 1. Si coniuit 
ciim conjngis fratre, sorore, vel persona sanguine q>si 
proxime coujuncta, contra legem Divinam corpus mis- 
ceat, et, singuiarem ob causam, remissionem poenae capi-' 
talis impetret; conjugibus indivulso matrimonii vinculo 
permanere conceditor, nisi innocens nocentem conuubio 
tuo exigi desideret 

'' 4. Si marituni vel maritam lepra, quam ante nuptias 
non detexit, laborasse, posteaq. contagionem a morbida 
ad sanam personam serpsisse ptobabile sit ; parti Itesse di- 
vortii cum laedente faciendi potestas esto. 

'' 6. Si maritus aut marita furtum'aut aliud infame faci- 
nus designasse deprehenditur, capitali quideni supplicio 
dignum, sed cui poenae capitalis remissio singulari magi* 
stratus indulgentia conceditur : non ideo conjugii vinculum 
dissolvitor. Quod si talis persona malifica exilio fuerit 
multata, aut profugerit : restitutione in integrum a magis- 
tratu intra triennium non impetrata ; liberum esto psCrti 
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ninocenti ad novum tranaire ccMijugiuiii; duminodo se in* 
lerea bonestam atq. impoUutam egisse vitam legitime 
queat ostendere. 

^ 7. Si quis exilio multatus sit; nee tamen ob facinns 
infamia dignum ; septennium uxor maritum expectato } si 
interea magistratum sibt prppitium reddere^ ac rei^fitutio* 
nem in integrum qneat impetrare : sin minus ; elapsp sep- 
tennio^ novum uxori conjugium permittitor." 

But no Code of any Protestant State has gone further 
in exercising^ at discretion, the power to legislate upon 
this subject, than had been usual in the States of Christen* 
dom before the Reformation. In the very kingdom esta- 
bli^ed in the Holy Land by their united efforts, in the 
Crusades, at the instigation and under the direction of the 
Church of Rome, this extract from the '' Assisiae Regni 
^ Hierosolymitani," proves how the rule stood as to di- 
vorce. 

'^ Per che si pu& divider it matrimonio dapoi fatto. 

*^ CLV. Se unliomo prende moglie, la qual poi diven^ 
ta lazarina, b caze del mal de la bnitta troppp bruttamen- 
te, 6 gli spuzza troppo la bocca, 6 che la pissa ogni notte 
in letto, si che tutti li cirappi si gnastino, la rason coid- 
manda che sel marito si rechiania k la Chiesia, et non vole 
esser con lei, per il mal che, la Chiesia debba spartirli de 
jure, ma auanti che gli divida, la Chiesia di^ metter la 
femina in una casa con tre altre honeste femine, quale stiano 
per quindese giomi insieme, over per un mese, per veder 
se k il veroy quel cb'el suo marito dice, et se cosi ^ vero, 
deve spartirli, ita che colui per cui Ibabe si hard spartito, 
entri in religione, et il marito dapoi puol torre altra moglief ; 
et questo istesso sia del marito, se lui havesse alcuno de 
tsil maK, et la moglie fusse netta, et cosl si deve judicar, 
come i ditto di sopra, de jure et consuetudine." 

Sel. Comt. Medii avi, Tom. IL p. 515. Barb. L^. 
J fit. Paul. Canciani, Venet. edit, anno 1783. 

Note (O.) p. 197. 
At the time this opinion was given, the MSS. volume 
of th^ decrees of the Official at St Andrews, in the arch* 
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deacoory of Lotbiaoi and die M^S* Liber Sententianmr 
of the principal auditory of that province, bad not been sent 
to the Kegister Office. In neither of diese collections bat 
a single case of divorce a vinculo for adultery been founcf. 
But the former contains a very great number of sentences* 
of separation a mensa et thcrOf on the ground of adulteiy. 

For example, in the case of John Bayne ag^nst Mar^ 
garet Ahderscfti, SOth March 1524, fol. ISO, the sentence 
is for separation and divorce '' a mensa, thoro, mutiia co-' 
babitatione, et servitute,'' for adultery. The same sentence, 
on the same ground, there appears to have been pronouai^ 
ced in die case of Ma^aret Blackadder against William 
Ramsay, her husband^ on the 20th August 1524, fol. 134y 
verso, and in a great variety of other cases^ which it 
would be endless to cite. 

The Liber Sententiaram of the principal auditory and 
Court of Appeal at St Andrews contains, inter aKa, the 
case of Elizabeth ttattray against Thobnas Keir, ^d Au- 
gust 1542, in which a simitar sentence of separation by 
divorce, for adultery, was confirmed upon appeal. Alsa 
die case of Janet Beatoun et Simon Prestoun, not dated,- 
fol. 57. Also the case of John Homer against Marriot 
Crail, 15th August 1544, fol. 84, verso, where similar seiH 
teacesy by the Official of Lothian, were affirmed. 

Note (1>.) P- 198.. . 
The roister 6f the decrees of the Official of St An^ 
drews for the Archdeaconry of Lothian, from t&e yeaf 
1500 to gth June 1541, already mentioned in the precedi- 
ing Note (H.)» contains so great a number of divorces^ oi^ 
the ground of carnal connection before mahriage by on6 
of the spouses with a relation of the other, which, even itf 
the fourth degree either of consanguinity or affinity, wasF 
held in the canon law to be incest, tibat it seems not impro^ 
bable that more marriages may have been annulled in thia 
manner during the last fifty years before the fteforinattoiiy 
in the province of St Andrews alone, than were dissolved 
by divorce a vinculo in an equal period of time by tBe 
present Consistorial Court aAer its first institution. WitlH 
out distinction of rank or consideration bow long the 
marriage might have subsisted, and whether there had^ 
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been issne of that marriage or not ; upon the mere con- 
cession of such constructive incest> for ttie purpose of re» 
gaining freedom, and by thus defaming a third party to' 
the churchy a divorce seems always to nave been Obtained 
without difficulty. Thus, for example, in tiie case of Mr' 
Lauder, a gentleman at the head of a fainily of note/ 
against bis wife, the procedure is recorded as follows: 

'^ Senteiitia Divortii Lau]>er et LooAne. 
" ChbistI nomine invocato nos Thomas Cowtis, vi-Hjr^24^ 
carius de Cargill, ac officialis Sanctiandreenis infra Archi- ^^^^ 
diaconatum I^udonie, Jiidex pro tribunali sedeiis in ^ua« • ^^^^ 
dam causa matrimoiliali tendente ad divortium cofani 
tiobis mota, et adhuc pendente indecisa, inter bonorabileiii 
virum Robertum Lawder, de Modern, actorem ab una, et 
tt onetaih Logan suam pretensain spons^m reath partibus 
ab altera, cognoscentes juxta ea que vidimus, atldi^mus^ 
^t cognovitnus, jiirisperitorum communicato consilio^ et 
secreto quibus fidelem fieri fecimtis relationem, in eadem 
solum Deuin pre oculis habentes ejqsque nomine sanc- 
tissimo, primitus invocato, per hant nostram sententiam 
diffinitivam quain fecioiius, in his scriptis, pronunciamus, 
decernimus, et declaramiis preitensuhi matrimonium, in- 
ter dictos Robertum et Jonetain de facto et non de Jur6' 
tontracttim, et in facie ecclesie solemnizatum, camali co- 
J>ula subsecuta, ab initio fuisse nulluin et invalidum, nee 
tiribus subsistere poterit causante impedinlento subscrip- 
to. Ex et pro eo quia ipse Robertus Lauder ante con- 
tractum matrimonium, inter ipsiim et prefatum Jonetam 
Logane, camaliter cogiiovit quandam Cristinam Hep« 
burne attingentetn dicte Jonete Logane in quarto, et 
quarto gradibus consanguinitatis : et sic dictus Robertus 
et Joneta actingutit invicem, in eisdem gradibus affinitatis. 
Propterea dictum Robertum et Jonetam, ab invicem sepe« 
randos et divortiandoS fore prout separamus et divortia- 
xnus ; et quicquid alter alten dederit dotis aut donationis, 
causa propter huptias iterum r^stituendum fore decemi*' 
tnus ac licentiami alibi nubendi dicto Roberto in domino 
ubi placuerit impertimus ; et hoc omnibus et singulis 
quorum interest notum facitntis per presentes/' 
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Similar judgments had been before given by the same 
tribunal, inter alia, in the case of David Edmonstone 
against Elizabeth Kerr, his wife, on account of carnal 
connection with Lord Home, her kinsman, in the fourth 
4egrqe of consanguinity, before her marriage to Mr Ed- 
monstone, upon die 24d] December 1533. In the case 
of William Schaw against Janet Wilson, his wife, on ac* 
count of the pursuer's confessing carnal connection be- 
fore their marriage with Janet Weir, the defender's' rela- 
tion in the fourth degree of consanguinity, upon the 30th 
January 1524 ; and in the case of Adam Nisbet against 
Janet Wolfe, hb wife, on the same ground, upon the 30th 
March 1524. 

The case of Wilson against Schaw may be taken as 
another example. It stands in the record thus : 
'' Sententia Divortii Wilson e et Schaw, 30 Martii, 

anno 24, (t. ft 1 £^24.) 

'^ Christi nomine invocato nos Thomas Cowttis, Vi- 
carius de Kergill, ac officialis Sanctiandreensis infra Archi- 
diaconatum Laudonie, Judex pro tribunali sedens in qua- 
dam causa divortii, coram nobis mota et adbuo pendente 
indecisa inter Willielmum Schaw actorem ab una, et Jo- 
netam Wilsone, suam pretensam sponsam maritatem ream, 
partibus ab altera, cognoscentes juxta, ea que vidimus, 
audivimus, et cognovimus, jurisperiorum communicato, 
consilio et secuto, quibus fidelem fieri fecimus rela- 
tionem, in eadem solum Deum pre oculis habentes, 
ejjusque nomine sanctissimo primitus invocato, per 
hanc nostram sententiam diffinitivam, quam fecimus in 
his scriptis, pronuntiamus, decernimus, et declaramus 
matrimonium de facto, et non de jure, inter dictum Wit- 
lielmuro et prefatam Jonetam contractum et in facie ec- 
clesie solemnizatum carnali copula subsecuta, fuisse et 
esse, ab initio nullum et invalidum, et, contra constitu- 
tiones sacrorum canonum celebratum, causante impedi- 
mento subscripto. Ex et pro eo quia dictus Wiliielmus 
Schaw,, longe ante contractum, et solemnizationem pre- 
tensr matrimonii, cum dicta Janeta Wilsone, suam pre« 
tensam sponsam, camaliter cognovit quandam Jonetam 



Neik| mie attingebat sicuti d6 present! attiagit, sibi 
Janete Wiisone^ io quarto et qoarto consanguinitatis gra» 
dibus de jure prohihitis^ et sic ipse Willielmus Schaw, et 
dicta Joneta Wilsone, sibi invicem attingunt, in eisdem 
gradibus affinitatiSi propterea dictos Wiiljelmum et Jone* 
tam Wilsone^ ab invicem separandas et divortiandas fore 
prout ipsos separamus et divortianiu3 per presentes : et 
quiquid alter alteri dederijt dotis et donationis causa^ prop* 
ter nuptias iterum restituendum fore; et boc omnibus 
quorum interest notum facimus per presentes*** 

llie Liber Sententiarum auditorii principalis Sanctian-' 
driensis, already referred to, likewise contains various cases 
of nullity of marriage on similar grounds. Thus^ in the 
case of Elizabeth Kinloch against David Ramsay^ their 
marriage was set aside on account of his having previously 
had carnal connection with Janet Arthur^ her relation 
in the fourth degree^ 5th January 1541, fol. 8. Alsp 
in the case entitled sententia in causa divortii Laurencii 
Gordon et Egidia Marshil, not dated^ fol. S^, decree of 
nullity was pronounced at his instancci on account of his 
having been carnally connected with a cousin of his wife 
before marriage. 

Another ground of such divorce or decree of nullity, 
was sponsttlia jurata by one of the spouses before their 
marriage with a third person, thbugh neither followed by 
actual marriage or a carnal connection. Eve'n previous 
betrothment of either spouse to a third par^, without 
the intervention of an oath, had the same euect, as ap* 
pears from an instance in the case of Nicolas Hatyday, 
pursuer, against Margaret M atheson, defender, dated 12th 
September 1534, in the same MSS. Collection. 

jElelationsbipy either by affinity or consanguinity of one 
of the spouses to the other, within the forbiddjen degreies. 
Or to a former sppuse of either, was likewise sufficient tp 
aqnul the most iiegular marriage. Thus, for example, 
decree of nullity was pronounced by the same tribunal, in 
the case of Margdret Stewart against Johii Hamilton, be- 
cause he was related in the fourth degree of affinity to her 
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fonner husband. The date of this case does not appear } 
but it is recorded on fol. 189 of the Collection. 

Marriage was at the same time held to be constituted bj 
]^romiae mbsequenti copula, even to the effect of annulling 
a posterior regular, marriage by otte of the parties to a 
third person, infafie ecclesia^ Of this rule the following 
example occurs : 

'' 5to Maii, anno 15£2« 

'' Christ! nomine inyocato nos, Willelmus Prestoune, 
rector de Beltoune, ac officialis Sanctiandreensisi infra 
Archidiaconatuni l^iudonie. Judex pro tribunali sedens in 
qiiadam causa matrimonial i tendente ad divortium coram 
nobis mota et adhuc pendente indecisa inter honestum 
virum David Johnstoune, actorem ab una, et Margaretam 
Bldere, suam pretensam sponsam ream^ partibus ab altera, 
cognoscentes juxtaea que vidimus, audivimus, et cognovl<» 
mus, jurisperitorum communicato consilio et secuto, qui- 
bus ndelem fieri fecimus relationem in eadem, solum 
Deum, pre oculis habentes ejusque nomine sanctissimo 
primitus invocato, per banc nostram sententiam diffini« 
tivam quam fecimus in his scriptis pronunciamus, decer- 
liimus, et declaramus pretensum matrimonium de facto et 
non de jure inter dictos David et M argretam contractam, 
et in facie ecclesie solemnizatum carnali copula subse-* 
cuta, ab initio fuisse et esse in se nullum et invalidum, et 
de jure minime subsistere posse, causante impedimento 
subscripto. £x et pro eo quod dictus David diu ante 
solemnizationem dicti pretensi matrimonii, ut suprai in- 
terdictas, David et Margretam, viz. ad spatium quatuor 
annorum, alia sponsalia tam per verba de futuro, quam 
de presenti cum Margreta Abernethy, impresentiaruu 
auperstite, carnali copula subsecuta contraxit, dicendo sibi 
Margrete Abirnethy, verba in vulgari sequentia. 1 pro^ 
myth (promise) to zow (you), Pegis (Peggy) Abernethv, 
yat (that) 1 sail mary 2ow, and yat I sail nevere haitt 
(have) ane uther wiff (wife), and yerto (thereto) { giff zow 
my fayt (faith). £t similiter, eadem Margreta dicendo 
eadem verba sibi David e converso, et post proba* 
tionem hujusmodi verborum, dicta Margareta Abernethy 
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carnaliter fuit cognita per dictum David. Et pre- 
fati David et Margreta Abernetby, insimul cohabitariint 
in una domo^ in mensa^ tabula, et lecto, et tanquam con- 
uges fuerunt habiti tenti et reputati. Propterea dictos 

avid et Margretam £ldare ab invicem separandos et di- 
vortiandos fore et separari et divortiari debiere, prout se- 
paramus et divortiamus^ causante impedimento pre* 
dicto. Et quicquid alter, alteri, dederit, dotis aut dona*- 
tionis csHisa propter nuptias, iterum restituendum fore 
decemimus, et hoc omnibus quorum interest notum fi^ci- 
ilbas per presentes.*' — FoL 99. ' . 

This decision proves further that habit and repute was 
another mode of constituting marriage under the Canon 
law of Scotland. 

^ With regard to the party who refuses to fulfil a matri« 
inonial engagement, seriously and deliberately pledgedj 
and to which the other party has adhered and trusted, the 
justice of this rule may be indisputable. But when 
such an engagement, after being contracted under the 
transient influence of passion, perhaps of seduction, is al- 
lowed to remain latent until a third person has publicly 
and solemnly entered into a regular marriage with one of 
these parties, can it be expedient or just, in any abstract 
view of the subject, that the dormant claims of those who 
have acted irregularly and immorally should, if brought 
forward at an^ after time, however distant, be allowed to 
prevail over rights established in conformity to the law, by 
innocent parties in 6ona Jide, although their ruin and the 
greatest calamities to their children must be the conse- 
quence ? 

The decisions in the cases of Campbell against Coch« 
ran, by the House of Lords, on appeal, July 28, 1747,. 
and of Pennycook and Grinton against Grinton and 
Grant, by remit of the Court of Session, adhering to th^ 
judgment of the Commissaries, of r5th December 1753, 
Jpac. Col. however, certainly prove that this rule of th^ 
Canonists is still the law of Scotland. 

The putative regular marriage^ indeed, entitles the oflpt 
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spring of that marriage to hold the iiaiui of legitimaqr ; and 
it is understood that this has always been the rule. As 
to patrimonial rights of succession, would they not, how* 
ever, necessarily be excluded by a decree, sustaining the 
previous irregular marriage by prowiaesubsequente copula^ 
of their father? or ought such decree only to have effect 
from the date at which it is pronounced ? No decision, it is 
believed, has yet gone this length, in favour of the issue of 
the regular marriage. 

But the object of this note was merely to shew that 
marriage did really stand upon a footing far less Secure, in 
Scotland, before the Reformation, than under our present 
system. From spiritual considerations the Canon law en* 
forced all engagements by which the faith of parties was 
pledged ; more especially if formed under the sanctity of 
an oath. Hence, both irregular marriages, and promises 
to marry, if followed bv enjoyment of the privileges of 
marriage, were supported by the Canon law. Upon the 
other hand, the security of the conjugal relation, when conh 
stituted, was brought as much as possible under the power 
of the church, by extending to an extravagant length the 
laws of incest, and by admitting the most iniquitous and 
pernicious proceedings that ever disgraced the administra* 
tion of justice, for annulling marriages. The effect plain- 
ly must nave been to place the most important rights of 
status and succession in every family at the mercy of the 
ecclesiastical judicatures. By similar means, all other tran9- 
actions and concerns of human life seem to have heet 
Subjected to the same jurisdiction, even in Scotland, al- 
though, in this country, the Papal usurpations were le^ 
ratematically and firndy established than in most oth^ 
Christian States. The depravity of morals thus producec^ 
is proved by the records and documents of those times, tp 
have been extreme ; and the improvement, in this essential 
respect, throughout all Europe, since the Reformation, is 
the best evidence that the nations which still adhere to the 
Catholic Faith, as well as those which have adopted die 
Protestant religion, have derived inestimable benefit frodi 
that event. 

4 



The dissolution of marriage by divorce for adulterj 
does not| however, appear to have ever been prohibited by 
any statute of the Legblature, or general rule of law for 
the kiogdom in Scotland. Whether the Ecclesiastical 
judicatures of the Romish Church in Scotland were, at 
any period^ in use commonly to grant this highest sort of 
redress when sued for, as well as the inferior remedy of 
BepWcvLiion a mensa ei thoro, and as equally lawful, the 
materials which have been stated are npt sufficient to 
found any opinion, and there has not been leisure or op- 
portunity for further inquiry. But it may be observed, 
that the practice of these judicatives at that period, when 
it became most obnoxious, and by its abuses was prepar- 
ing the minds of .the people, in this kingdom, for the Ke- 
formation, cannot be regarded as evidence altogether un- 
exceptionable, in so far as it is negative with respect to 
the state of the Canon law in this kingdom, as to aissolu* 
tion of marriage by divorce. 



Note(Q.),p. 2«8, 
Whek the judgment of the Second Division of the 
Court of Session was pronounced on the defender's bill of 
advocationp in the case of Edmonstone, she petitioned 
for leave to appeal* But this application was opposed on 
the ground that, during the dependence of the a^^eal, 
the pursuer might lose his evidence by the death of 
witnesses and other casualties. Accordingly, it was re- 
fused, for this reason. When the case returned to the 
Radical Judicature, the Commissaries referred in their 
aubse^uent interlociitors to this part of the procejdure 
And. altboHgb they allowed a proof, it was competent 
for the defender, in the first place, to apply that the evi- 
dence, when takei^ might be sealed up, to lie in retentu^ 
and at the close of thi» proof, to apply again for leave 
to advecale to the Superior Court, on the ground that the 
conclusion for divorce a vinculo was incompetent, or of 
iJbe contingency oi that point to other questions in depen* 
deuce, wiu a view there to obtain permission to appeal, 
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after the objection to her former application had dnu 
ceased to eiist. 

An extrajudicial compromise between the parties, eo^ 
tefed into by a regular deed of agreement^ put an end to 
the process at this stage, and unless a Scotch defender m 
some future case shallbe reduced to tl^e necessity of ap- 
pealing, there seems, from past experience, to be no pro^ 
Bpect of having the genera] question tried in th^ last re<v 
sort. ^ . . * . 



Note (R.) p. 223- 

In the case of a Gretna Green marriage by Engluh par* 
ties, whose domicil continues to be in England, the sta* 
tute law of their own country is disregarded and evaded 
hy its subjects, and a contract is entered into in another 
territory, which, although valid by the rule which pre- 
vails in this kingdom, would be null and illegal^ if not a 
criminal transaction, by the law of their domicile were i^ 
entered into under its jurisdiction* 

Nevertheless^ the lea loct contractus is respected iii^ 
£nglandj and a marriage of this description is valid ther^ 
also. ' 

Whether upon principles of international law, the same 
degree of comitas, as to the constitution of marriage, would, 
be she^n in Scotland, is a question which does not seem 
to have been yet decided, and which may be regarded 
as at least doubtful. For example, by our statutory rule^ 
the marriage of the guilty party with the paramour, after 
a divorce for adultery, is prohibited, and unlawful. Sup* 
pose the defender, in an action of divorce, to be a subject 
of Scotland, and the paramour likewise a subject of Scot- 
land, to be named by the decree in obedience to the enact- 
ment, and that these parties, nevertheless, afterwards, to., 
evade the statute, pass intp England, and enter into a' 
marriage there, which is regular, according to the EngUsh 
law. When they return to Scotland, would this English 
marriage be held valid here, as the Scotcb marriage o£ 
English parties at Gretna Green is in Eiigland i 



Note (S.) p. ^45. 

^pbir the otigin, character^ and conseqnences of sttelk 
mttnion. Lord Bacon^ in the fragment De Fontibus ju^ 
ns, of hb Work De jlugmentis Scientiarum^ aph. 96, 
lias made these striking observations : ^ That Courts 
afaottld dispute and grapple about jurisdiction is some- 
Atng natund ; and the more so, because, through a cer- 
tain foolish saying (that it is the part of a good and stre« 
nuous Judge to enlarge the jurisdiction of his Court), this 
intemperance is directly fostered, and the spur applied 
where the rein lis wanted. But that Courts, from sucfi 
Tehetnence of spirit, should rescind at pleasure the judg- 
ments proik)unced by each other (no way touching juris- 
diction), is an intolerable evil^ and to be straightway re- 
dressed by the King, or the Senate, or the Government. 
For it is a thing of most pernicious example, that Courts, 
which minister peace to the subjects, should themselves 
be engaged in war." 

In the words of the ever admirable original, '^ Ut curiae 
de jurisdictione digladientur et conflictentur, humanum 
quiddftm est ; eoque magis quod per ineptam quandanl 
aententiam (quod boni et strenui sit judicis ampliare Julian 
dictionem curiae), alatur plane ista intemperies, et calcar 
addatur, ubi fraeno opus est. Ut vero ex hac animorum 
€ontentione curiae judicia utrobique reddita (quae nil ad 
jurisdictionera pertinent) libenter rescindant, intolerabile 
malum, eC a Regibus, aut Senatu, aut Politia plane vindi- 
candum. Pessimi enim exempli res est, ut curiae, quai^ 
paeem eivibas praestant, duella inter se exerceant«'' 

In quoting Lord Bacon, the reflection must occur, 
ll»t, while in another passage he points out the regular 
reporting of decisions as one great means of promoting 
the improvement of the law in every superior judicature, 
he recommends that this duty should rather be performed 
by other persons than by the Judges. But the reasons do 
not apply to a Judge of the Radical Court, in a case where 
(be decision is, in effect, given by a Court of Review, al- 
though in form pronounced by the other. Besides, the Col^ 
lectors for the Faculty of Advocates in the Court of Session 
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have no access to the materials arising from the cBscusttoti^ 
in the other Tribunal. ReporU of these last, if undertqlceiK 
at all, must therefore be given by a Member of the Radical 
Court. The present Reporter is conscious, that infinitely 
more of leisure and research than be could be permitted 
to spare for this attempt, was essential to perfect success- 
Yet, it is not requisite, or to be expected, that a statement 
of the judicial proceedings, in particular cases, should ex- 
haust the general subject to which these belong. And it 
must be remembered, that the object of this publication is 
merely to ascertain the true issues tl^t have been discussed, 
to state the views entertained, and the import of the deci- 
sions that have been given upon the most important and 
difficult of all civil questions, and to furnish some in- 
formation as to these, which is new, and which may assist 
the more comprehensive investigations of others in that 
department of jurbprudence. 

Note (T.) p. 247. 

In the bill of advocation presented for the pursuer, Mrs 
Rowland, ex parte, the question was stated to be ** two- 
fold,'* viz. 

^* 1st, Whether, in a process of divorce competently 
and on due citation raised on account of adultery com- 
mitted in Scotland, it is a good defence to the party, ov 
a reason why the Court should, ex proprio motu, refuse to 
proceed, that the marriage had been contracted, and the 

{>arties had formerly lived and been domiciled in Eng* 
and i And, ^dlif. Whether the Commissaries have powep, 
in virtue of what is called comitas, in such a case, to sub- 
stitute what is said to be the remedy granted in the Eng- 
lish courts of justice, for the remedy which^ under the 
law of Scotland, the Commissaries have power to grant, 
and have been in the immemorial practice of granting V* 

Now, this was not at all the view of the cause enter* 
iained by the Commissaries, and which it w^as the obiiscfr 
of their mterlocutor, and of the reason;^ assig^ed for thai 
Jui^gment, to explain^ 

1 
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Granting the defender to have been duly cited/ he was 
faeld by them to be^ in point of fact, a domiciled Etiglish- 
man at the date of the action, and the relation of huiiband 
and wife between him and the pursuer, and arising from 
their English marriage, was held then to subsist in Eng- 
land| where only the parties had cohabited, and where the 
pursuer also had her sole residence. 

But they conceived themselves, nevertheless, to be com- 
pelled to exercise their jurisdiction, because the defender 
had been convened before them fit jtidicio, during a tran- 
sient visit to Scotland, upon the pi^rsuer's action of divorce 
for adultery. '^ 

Thus, the question arose. Whether the law of England, 
being that of the domicil as well as of the contract of 
these parties, shoi^ld be respected in the decision to be 
pronounced, or if the case was to be regarded as never* 
iheless one purely of the municipal law of Scotland, be- 
cause the defender had been convened before a Scotch 
Court. 

Supposing the possession of jurisdiction to be suffi- 
cient to resolve this question in the present case, it seemed 
plainly to follow, that the authority of international law 
must be altogether rejected in Scotland. But this could 
not be maintained. Admitting, then, that the principles 
of international law must be considered, there could 
be no doubt, that very great evils might be produced, 
especially in England, were a divorce a vinculo to be 
granted in violation of the rule subsisting in that country, 
and which would not be respected there. 

The next point which occurred was, whether it would 
be prejudicial to the internal system of Scotland, in regard 
to religion, morality, or good order, to restrict the mea- 
sure of redress to that remedy of the Scotch law which 
corresponded with the English rule, and the conclusion 
to which the Commissaries came was, that, instead of 
being prejudicial, it was both just and expedient, not to 
exceed the redress of separation a mema et thoro of the 
Scotch law in a case between English parties, whose rela- 
^on of husband and wife, as it subsisted in their owi^ 
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cofMry, could not be duaoUti thare by judicMlieateiice 
ot the Scotch Court. 

The ai^ument of tfae puraner to the Court of Revieir^ 
coasequeatlyy had no application to the jadgnent of the 
Primary Tribuaal^ at least as that judgment was there iitt«> 
derstpod. By a pnooess of reafioaiagy completely di^ 
ferenty at every stage, it thus became an easy tadc to draw 
the conclusions she there maintained. These were, that, 
^f where the jurisdiction of a Judge is admitted, and the re» 
'^ dress of a wrong is demanded, the past domicil of the par* 
** ties is of no importance." That '* it was never heard or 
" known, that, either in a civil or criminal cause^ a court 
^* of justice sustained as a defence, exclusive of legal re* 
^' medies, that the defender was living in lodgings :" That 
'^ the Commissaries have no legislative powers ; they are 
'^ bound to administer the law of their country as it has 
'^ stood established for. ages, and they have no other duty/* 
Tliat our forefathers ^^ gave every possible form of redress 
** for adultery. They treated it as a public crime, as a 
'' breach of contract in tssmtlialibuBf and as an insult 
'' which persons of honour and delicacy are not bound ta- 
*f endure." In fine, that ^^ there is no reason in the ea*" 
*^ isting state of society in Scotland, for holding, that our 
'^ forefathers judged erroneously in this respect ; and it 
** is not competent for a court of law to review their 
^' judgment. No distinction exists in the law of Scotland 
'^ between the measure of justice due to a stranger and 
** to a native of the country who has suffered wrong with« 
'' in the country. It is enough that the judge has juris^i 
** diction, and it is of no consequence whether the defen- 
'* der have this or that kind of establishment within the 
'^ country, a matter over which the pursuer has no power.'* 

But this train of reasoning avoids the real difficulty of 
the c^se* An English or foreign guardian, trustee, or 
partner of a mercantile company, may be personally con* 
vened in that character when found in Scotland, upon a 
personal action at the instance of a foreign party. Our 
law, at the same tiuie^ authorizes the dissolution of tutoi7> 
trust, or copartnery in various cases, and sometimes upon 
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iiitheray however, have attempted to dissolve the relttion of 
guardiiui and ward; or of copartnery in trade^ or of truster 
and trastee, when subsisting^ in another territory between 
jBoreigiierSy npon any ground not sufficient by the law 
of hn own country, merely because the defender had hap* 
pened to be convened here in judicio f If this would 
be incompetent, is not the relation of husband and wife, 
as it subsists in England according to the municipal isy»- 
tem of law vtrhieh prevails there, much more sacred than 
unyoftbesef 

Note (U.) p. 248. 
This case of Rowland was reported by the Lord Ordi* 
nary to the Second Division of the Court of Session, upon 
the pursuer's bill of advocation, along with that of Le^ 
vett, and no separate observations were made upon the 
former by the Judges. By the interlocutors of remit in 
both of these cases, and the opinions given by the ma* 
jority of the Court when these were pronounced, it was 
then in effect decided by the competent authority, that 
the municipal rule of the Consistorial law of Scotland 
must be applied in an action of divorce for adultery, 
although the defender is an English party, and has 
only ^come amenable to the Scotch jurisdiction bjr 
citation, during that residence of forty days in Scotland, 
which, by the law of this country, is sufficient to establish 
a presumptive domicil. The Faculty Report, afterwards 
published in February last, of the previous decision of the 
Superior Tribunal, when the cases of Levett and Forbes^ 
were originally remitted upon the first bills of advocation, 
is given in the preceding Note (G.) of this Appendix, and 
will probably appear to contain the grounds of the ulti* 
mate judgment in the opinions of the majority of the Judges 
on that occasion. Looking to the record, however, it 
will be considered whether the Commissaries, when they 
pronounced their previous interlocutors in the month of 
August 18 i 6, under the original remits, in the cases of 
Levett and Forbes, were not then bound to give the best 
judgment they could form upon the pointy whether a trans^ 
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fierence of the defender's real domicil to Scotland, at the 
date of the action, was not requisite to produce that legal 
consequence* At that time the Court of Session had not 
decided this point, and had merely directed that a proof 
should be allowed, as to the fact of the defender's domicil 
and residence at the date of the action. As to the quality 
of the domicil to be required, the remit upon the original 
bills of advocation contained no instruction. Obedience 
to the direction of the Court of Review is, indeed, a duty 
•B to which there could be no rooni for the exercise ^ 
discretion, and the record of these cases, now final, will 
shew that here no deficiency can be alleged. It is also 
one, the performance of which must have been rendered 
agreeable by every personal feeling. For the future, 
accordingly, while the decision of the highest judicature 
an $cotlapd, upon the general question, shall stand un? 
altered, the whole care of the Commissary Court, in simi- 
lar cases, must be to follQw that precedent. The collif 
aion described by the great modem teacher of mankind, 
in the passage prefi:ied to this volume, it is, howeverj^ 
evident, may still take place between the judicatures, of 
the sister kingdoms, from discordance of their several laws. 
But it is to be hoped, that it may not be found impos-r 
aible for the legislative power to prevent or obviate sq 
great an evil, by salutary improvements, without proy 
ducing any prejudice to the independence or utility oj^ 
the municipal jurisdiction in either country. 



THE END. 



ERftATl. 



fegc 156 f for Note (G.) read Note (N.) 

The abstract of the case of Murray against Lindlev» Msan-k 8, 1 80^ 
$as been omitted by accident in the proper place, which is immediate* 
iy before that of Undsay against Tovey^ p. 26S9 App. 

The parties in this case were English, and were married in Ireland* 
The defender came to Scotland as an officer of an English regiment of 
militiay and w^ personally cited there in an action of divorce for 
adukery. He entered appearance* and denied the relevancy of th^ 
libel. After his defences had been repelled, he objected to the jurts- 
diction* by the form of petition* against the interlocutor, llie Com* 
missaries found, that the jurisdiction had been prorogated. A bill of 
advocation was refused by the Lord Ordinary, (Cullen,) and his Lord^ 
•hip's interlocutor was adhered to by the whole Court of Sessbn/ 
. Dpon considering a petition with answers. 

• 
Pige 9S0, for LyttL 8 Inst, read Bum's Ecclesiastical Law* 
p. 500. Littleton 1 Inst. 39,33, 235. 8 Inst. 88. 
28l> for Vol. n. b. i. tit. sect, last, read T. 6, § last. 
386, for Feaubert v. Twist, read Turst. 
287} for Jermino, read Jemino. After ^ Puller and Bo- 
sanquet," add 188. 
for Blacl^one's Report, read 1. Blackstone's Reports^ 
for § SO, 2279 and 229, read p. 227 and 229. 
892> Bum's Ecclesiastical Law> add VoL II. p. 503) voce 
Marriage^ T. II9 $ 4) 5, Can. 105. 

The Judge, in the notes of whose o];»nioa these errors occur, was 
absent from Scotland at the time of the original printing, and owing 
to a mistake, his corrections were not received till the copy in this 
tolume had been thrown o£ 
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